INSOLVENCY ORDINANCE 1951.%
No. 64 of 1951.

An Ordinance to provide for the Distribution of the-
Estates of Insolvent Debtors amongst their
Creditors and their Release from thelr Debts and
for other purposes.

E it ordained by the Administrator of the Government of

the Commonwezalth of Australia, with the advice of the

Federal Executive Council, in pursuance of the powers conferred
by the Papua and New Guinea Act 1949-1950, as follows :—

Parr I.—PRELIMINARY.

1. This Ordinance may be clted as the Imsolvency Ordinance Shorttitie.
1951,

2—(1.) The Ordinances specified in the Schedule to this Repealand
Ordinance are repealed. amendmen

(2.) The Third Schedule to ‘the Laws Repea/l:amd Adopting
Ordinance 1921-1939) of the Territory of New Guinea is amended
by. omitting the words “ Insolvency Ordinance 1912.7.

3. All matters which, immediately before the commencement saving.

of this Ordinance, were pending in the insolvency jurisdiction of
the court under either an Ordinance repealed by this Ordinance
or under the Imsolvency Ordinance, 1912 of the Territory of
Papua in its application to the Territory of New Guinea, may
be continued and completed, and appeals arising out of any such
matters may be instituted, heard and determined, as if this
Ordinance had not been made.

4. This Ordinance is divided into Parts as follows :— Division.
Part I.—Preliminary (Sections 1-7).
Part II.—Constitution and Powers of Court and
Practice (Sections 8-26).

(1) Particulars of this Ordinance are as follows :—

Date on which :
Date on which
made by Cwlth, notified in Date on which took effect.
Administrator Culth. Gaz
in Council. . )
13.11.1951 13.11.1951 13.11.1951 (Cwith. Gaz. of 13.11.1951)

(2) Now the Laws Repeal and Adopting Ordinance 1921-1951. The Laws Repeal and Adopting
Ordinance 1921-1939 is printed in The Laws of the Perritory of New GQuinea 1921-1945 (Annotated),
Vol. IT1., on pp. 3003-3012; as to subsequent amendments see the Supplementary Table printed
Part C of Volume T1.

(3) Printed in The Laws of the Territory of New Guinea 1921-1945 (Annotated), Vol. TII., on
DP. 2565--2625.
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PART A : INSOLVENCY—

Part IIL.—Debtors’ Petitions (Sections 27-30).

Part IV.—Creditors’ Petitions (Sections 31-59).

Part V.—Consequences of Adjudication—Custody and
Vesting of Property (Sections 60-107).

Part VI—Administration of Property (Sections
108-149).

Part VIL—Close of Insolvency and Certificate (Sections
150-162). s

Part VIII.—Supplemental Provisions (Sections 163-185).

Part IX.—Liquidation by Arrangement (Sections
186-187).

Part X.—Composition with  Creditors  (Sections
188-189).

Part XI.—Offences (Sections 190-193).

Interpretation. 5. In this Ordinance, unless the contrary intention appears—
“ereditor ” means also any two or more persons being jointly
interested as partners or otherwise and incorporated

and joint stock companies;

“creditors present at any meeting” and “ecreditors
assembled at any meeting ”’ include creditors who are
represented by some person duly authorized by such
creditors in writing; ,

“ debt provable in insolvency ” includes any debt or lability
by this Ordinance made provable in insolvency ;

“examining District Commissioner 7 means any District
Commissioner before whom any person is ordered to.
attend for examination under this Ordinance;

“property ” means and includes money goods things in
action land and every description of property. whether
real or personal also obligations ecasements and every
description of estate interest and profit present or
future vested or contingent arising out of or incident to
property as above defined ;

“ Registrar ” means Registrar of the court;

“ Registry ” means the office of the Registrar;

“secured creditor” means any ereditor holding any mort-
gage charge or lien on the insolvent’s estate or any part
thereof as security for a debt due to him;

“the court ” means the Supreme Court.

Mode of 6. Whenever under this Ordinance it shall be neecssary to
calculating s . i )

majority of compute a majority of creditors no creditor whose debt does not
geg; s exceed Ten pounds shall be counted in reckoning a majority in
No. 5, 8. 5. number but the debt due to such creditor shall ‘be taken into

account in reckoning a majority in value.
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Insolvency Ordinance 1951—cont.

7.—(1.) The provisions of this Ordinance shall have effect only Application of
in cases where the petition for adjudication of insolvency is pre- ?&‘Er’?mf w0
sented after the commencement of this Ordinance but every aet of g’s‘;}:‘a‘:es'
insolvency petitioning creditors’ debt or other thing existing or No.ss.7.
done -before the commencement of this Ordinance which would
have authorized proceedings in insolvency or have supported
adjudication of insolvency under an Ordinance repealed by this
Ordinance, or under the Insolvency Ordinance, 1912 of the Terri-
tory of Papua in its application to the Territory of New Guinea,
and which if it had existed or been done after the commencement
of this Ordinance would have authorized proceedings in insolvency
or have supported adjudication of insolvency under this Ordinance
shall be sufficient to authorize proceedings in insolveney and to

support adjudication of insolvency under this Ordinance.

(2.) Any proceedings taken with a view to obtain adjudication
of insolvency before the commencement of this Ordinance which
if they had been instituted after such commencement would have
supported adjudication of insolvency shall have the like validity
effects and consequences as if they had been so instituted.

3.) For the purpose of this section the words  proecedings in
purp P 2

insolvency ” shall include proceedings in any court of criminal
jurisdietion for the punishment of any offence against the law of
insolvency and proceedings in any court of civil jurisdiction in
respect of or for the purpose of avoiding any conveyance assign-
ment gift delivery or transfer of property or charge thereon or
payment of money or other act or thing being an act of insolveney
or fraudulent preference. ’

Parr II.—ConsTiTuTiON AXD Powprs or COURT.
Praciace.

8. The court shall be the court of insolvency. : Court to be
510}

All the powers by this Ordinance conferred upon the said insolvency.
court may be exercised by a single judge thereof. @40, 5

9. Any judge may sit in chambers for the despatch of such Jugge My K1t
business as may without detriment to the public advantage arising E_z::bf:'
from the discussion of questions in open court be heard in
chambers and when sitting in chambers he shall have in all
respects like power and jurisdiction as when sitting in court.

10. Every judge in insolvency shall for the purposes of this Powers of
Ordinance have all the powers and jurisdiction of a judge of the insotvency.
court and the orders of such judge may be enforced accordingly Gompare 1.
in the same manner as thosé of a judge of the court or in such

~other manner as may be prescribed.

11. The court in insolvency may review rescind or vary any f&ﬂv’?&y

order made by it in pursuance of this Ordinance. , orders.
Q. Ib 8. 14.
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PART A: INSOLVENCY—

"12. In any insolvency or other proceeding within the juris-
diction of the court the parties concerned may at any stage of the
proceedings state any question or questions in a special case for
the opinion of the court. And if in such case it is stated that the
dlecision- of the court shall be final no appeal shall lie therefrom.

13. The court may in all matters within its jurisdiction at its
discretion take the whole or any part of the evidence wiva voce
upon oath or by interrogatories in writing or upon affidavit or

in any of such ways and may issue commissions for the purpose

of taking evidence at any place either within or without the
Territory.

14. The court may award costs in any matters under this
Ordinance and costs so awarded shall be recoverable in the same
manner as costs awarded by an order of the court and the like
remedies may be had on an order under this Ordinance for costs
as on any such order of the court or such other remedies as’
may be prescribed.

15. Subject to the provisions of this Ordinance the court shall
have full power to decide all questions of priorities and all other
questions whatsoever whether of law or fact arising in any case of
insolveney coming within the cognizance of the court or which
the court may deem it expedient or necessary to decide for the
purpose of doing complete justice or making a complete distribu-
tion of property in any such case.

16. Where the court commits any person to prison the commit-
ment may be to such convenient prison as the court thinks
expedient and if the gaoler of any prison refuses to receive any
prisoner so committed he shall be guilty of an offence and shall
be liable for every such refusal to a penalty not exceeding One
hundred pounds.

General Rules.

17. General . rules® in this Ordinance described as rules of
court may be made from time to time for the effectual execution of
this Ordinance and of the objects thereof and the. regulation
of the practice and procedure upon insolvency petitions and the
proceedings thereon and the said general rules may from time
to time be revoked and altered.

All such rules shall be made by the Chief Judge.

18. Any general rules® made as aforesaid may prescribe
regulations: -
as to the service of insolvency petitions including provisions
for substituted service;

(4) No rules made in pursuance of these sections have been published in Papua and N.G. Goul.
@Qaz. before 1.1.1952.

540



Insolvency Ordinance 1951—;cont.

as to the valuing of any debts provable in an insolvency;

as to the valuation of securities held by creditors;

as to the giving or withholding interest or discount on or in
respect of debts or dividends;

as to the funds out of which costs are to be paid the order
of payment and the amount of taxation thereof;

as to the fees to be charged and collected for any business
done by the court of insolvency or any officer thereof
and as to whether the same shall be collected by stamps
or otherwise; and

as to any other matter or thing whether similar or not to
those above enumerated in respect to which it may be
expedient to make rules for carrying into effect the
objects of this Ordinance;

and any rules so made shall be deemed to be within the powers
conferred by this Ordinance and shall be of the same force as if
they were enacted in this Ordinance.

19. Until rules have been made in pursuanee of this Ordinance Continuance
and so far as such rules do not extend the principles practice and e
rules® on which the court has heretofore acted in dealing with & LA
insolveney proceedings shall be observed by the court in

insolvency cases under this Ordinance.

Application of the Ordinance to Debtors.

20. Companies corporate or registered under— ggg;;gggsk
(a) the Companies Ordinance, 1912-1947(® of the Territory excluded.

Q. Ib. s. 30,
of Papua; or Banr

(b) the Compantes Ordinance, 1912-1926(7 of the Territory
of Papua in its application to the Territory of New
Guinea as amended from time to time,

shall not be adjudged insolvent under this Ordinance.

21. Bxcept as aforesaid the provisions of this Ordinance Qtherwise this
respecting adjudication of insolvency shall extend and be applicable b
to all debtors resident within the Territory or having property @ Is.31.

within the Territory.

Practice.
22. All ad;judlcatlons of msolveney shall be made by the court Ad;)udlgfggg
or a judge and not otherwise. court.
Q. Ib. 5. 32,
23. Proceedlngs for adjudication of insolvency shall be by Frosging
petltlon. petltlon
Q. Ib. 5. 33.

(5) No Rules of Court relating to insolvency have been published in Papua and N.G. Govt, Guz.
See, however, Section 8 of the Supreme Court Ordinance 1949, printed in this Volume on pp. 290-295.
(6} The Companies Ordinance, 1912-1926 is printed in The Laws of the Territory of Papua 1888~
1945 ( Annotated), Vol. I., on pp. 353-477. As to subsequent &mendments see the footnotes to that
Ordinance and the Supplementan Table printed in Part B of Volume
291( 120Pr1nted in The Laws of the Territory of New Guineq 1921-1945 (Annotated) Vol. I., on pp.
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PART A : INSOLVENCY—

24. Any petition for adjudication of insolvency may be

presented at and filed in the registry.

25. Any person prejudicially affected by any adjudication of
insolvency may within the preseribed time and on the prescribed
notice to all parties apply to the court to annul the adjudication
and if sufficeint cause be shown the court shall annul the same
accordingly. ,

Appeals to High Court.

26. No appeal shall lie to nor leave to appeal be granted by
the High Court from a decision or order of the court in the
exercise of its jurisdiction under this Ordinance, unless, within
three months from the date of the decision or order— ,

(@) an application for leave to appeal from the decision or
order is filed in the Principal Registry or a District
Registry of the High Court; and

(b) notice of the filing of the application is given to the
Registrar of the court.

Parr III.—DEBTORS’ PETITIONS. .

27. Any debtor may petition for adjudication of insolvency
against himself and the filing of such petition shall be an act of
insolvency.

28. Debtors’ petitions may be:in the following form or to the
like effect—

To the Supreme Cowrt of the Territory of Papua and New Guinea.

The petition of A.B. of showeth that your petitioner is unable
to meet his engagements with his creditors.

Your petitioner therefore prays that he may be adjudicated insolvent.

and shall be signed by the petitioner and attested by some justice
of the peace or commissioner for affidavits or the Registrar.

29. A petition for insolvency against a partnership may be
presented by the majority of the members thereof who at the
time of presenting the petition are usually resident within the
Territory. -

30. When a debtor’s petition shall have been presented the
court shall forthwith after such presentation proceed to adjudicate
thereon and upon due proof make adjudication of insolvency
against the petitioner.

ParT IV.—CREDITORS’ PETITIONS.

31. Any debtor liable to the provisions of this Ordinance who
shall have committed any of the following acts shall be deemed
to have committed an act of insolvency and shall be liable to be
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Insolvency Ordinance 1951—cont.

adjudicated insolvent upon the petition of any creditor or
creditors competent to present such petition that is to say—

(1) If the debtor has in the Territory or elsewhere made a
conveyance or assignment of his property to a trustee
or trustees for the benefit of his creditors generally.

(2) If the debtor has in the Territory or elsewhere made a
fraudulent econveyance gift delivery or transfer of his
property or any part thereof.

(8) 1f the debtor has with intent to defeat or delay his

departed out of the Territory or being out of the
Territory remained out of the Territory or departed
from his dwelling-house or otherwise absented himself
or begun to keep house.

(4) If the debtor has filed in the preseribed manner a
declaration admitting his inability to pay his debts.

(5) If the debtor has presented a petition for adjudication
of insolvency against hlmself under Part II1. of this
Ordinance.

(6) If an execution issued against a debtor on any legal
process for the purpose of obtaining payment of not
less than F'ifty pounds has been levied by seizure and
the debtor has not bone fide satisfied such process by
payment or otherwise within four days from such
seizure.

(7) If the debtor has after the presentation of a petition
for adjudication of insolvency against him paid given
or delivered or caused to be paid given or delivered
to the creditor or creditors presenting such petition
money or any satisfaction ag security for his or their
debt or debts or any part thereof whereby the peti-
tioning creditor or creditors may receive more in the
pound than other creditors.

(8) If the debtor has given or exeeuted any fraudulent
warrant of attorney or cognovit actionem.

(9) If the ereditor presenting the petition has served on
the debtor in the prescribed manner a debtor’s sum-
mons requiring him to pay a sum due of an amount
of not.less than Fifty pounds and the debtor has for
such time succeeding the service of the summons as
may be specified therein neglected to pay such sum or
to secure or compound for the same to the satisfaction
of the creditor.

(10) If a debtor having against him the sentence judgment
or decree of any eompetent court and being thereunto
required has failed to satisfy the same or to point
out to the officer charged with the execution thereof
sufficient disposable property to satisfy the same.
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PART A: INSOLVENCY—

(11) If at any meeting of his creditors a debtor shall have
consented to present a petition under Part III. of
this Ordinance and shall not within forty-eight hours
from the time of such consenting (or such further
time as may be rendered necessary by illness distance
or other sufficient cause) have presented such petition.

(12) If at any meeting of his ereditors a debtor shall have
admitted that he is unable to meet his engagements or
shall offer a composition of less than Twenty shillings
in the pound in cash and having been requested by a
majority of the ereditors present at such meeting to
present a petition under Part III. of this Ordinance
shall not within forty-eight hours after such request
(or such further time as may be rendered necessary by
illness distance or other sufficient cause) have
presented such petition.

(13) If a debtor has given or made any preference to or in
favour of any creditor which if the debtor were
adjudicated insolvent under this Ordinance would be
deemed a fraudulent preference of such ereditor.

(14) If a debtor has been adjudged or declared bankrupt or
insolvent in any British court out of the Territory
having jurisdiction in bankruptey or insolvency or for
the relief of insolvent debtors or has presented a
petition to any such court praying adjudication of
bankruptey or insolvency against himself

32. No person shall be adjudged an insolvent on any of the
grounds in the last preceding section mentioned unless the act of
insolvency.on which the adjudieation is grounded has occurred
within six months before the presentation of the petition for
adjudication.

- 33—(1.) A single creditor if the debt due to him by a debtor
amounts to Fifty pounds or upwards or two ereditors not being
partners if the aggregate amount of debts due to them by a debtor
amounts to Seventy pounds or upwards or three or more creditors
not being partners if the aggregate amount of debts due to them by
a debtor amounts to One hundred pounds or upwards may present
a petition to the court praying that the debtor be adjudged an
insolvent and alleging as the ground for such adjudication any one
or more of the acts or defaults hereinbefore defined to be acts of
insolvency.

(2.) Any number of creditors in partnership shall for the
purposes of this section be deemed to be a single ereditor.

34. The debt of the petitioning creditor must be a liquidated
sum due at law or in equity and subsisting as well at the time when
the act of insolvency was committed as at the time of presenting
the petition.
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Iozsolwéncy Ordinance 1951—cont.

It must not be a secured debt unless the petitioner state in his
petition that he will be ready to give up such security for the
benefit of the creditors in the event of the debtor being adjudicated
an insolvent or unless the petitioner gives an estimate of the value
of his security in which latter case he may be admitted as a petition-
ing creditor to the extent of the balance of the debt due to him after
deduetlng the value so estimated.

But in such case he shall on an application being made by the
trustee within the prescribed time after the date of adjudication
give up his security to such trustee for the benefit of the creditors
upon payment of such estimated value.

Provided that any person who has given credit to a debtor for
valuable consideration for any sum payable at a certain time which -
time had not elapsed when the act of (** insolvency was committed
may petition or join in petitioning whether the time for payment
has arrived at the date of presenting the petition or not.

35. A debtor’s summons may be granted by a judge of the Pproceedings
court on a creditor proving to his satisfaction that a debt sufficient Paoation fo
to support a petition in insolveney is due to the ereditor from the 7 ax "
person against whom the summons is sought and that the creditor No.s,s. 4s.
has failed to obtain payment of his debt after using reasonable
efforts to do so.

The summons shall be in the preseribed form resembling as
nearly as circumstances admit a writ issued by the court.

It shall state that in the event of the debtor failing to pay the
sum specified in the summons or to compound for the same to the
satisfaction of the ereditor a petition may be presented against him
praying that he may be adjudged an insolvent.

The summons shall have an indorsement thereon to the like
effect or such other prescribed indorsement as may be best caleu-
lated to indieate to the debtor the nature of the document served
upon him and the consequences of inattention to the requisitions
therein made.

36. Any deblor served with a debtor’s summons may apply 10 pebtor may
a judge of the court in the preseribed manner and within the pre- 2EPL te dismiss
seribed time to dismiss such summons on the ground that he is not Q. m.s. 0.
indebted to the creditor serving such summons or that he is not
indebted to such amount as will justify such cereditor in presenting
an insolvency petition against him and such judge may dismiss the
summons with or without costs if satisfied with the allegations made
by the debtor or it("™ may upon such security (if any) being given
as may seem just for payment to the creditor of the debt alleged by
him to be due and the costs of establishing such debt stay all pro-
ceedings on the suramons for such time as will be required for the
trial of the question relating to such debt.

(7a) The word * of ” has been substituted for the word ““ or ’ pursuant to Sec 11 of the Laws of the
Territory (Proof and Prmtmq) Ordinance 1931
(7h) The word “ it *” appeared in the orlvma] Ordinance Semlle, it shonld have been omitted.
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PART A : INSOLVENCY—

Such trial shall be had either before the court or a judge or some
other court by law competent to try and determine questions
relating to debts of a like amount.

37. Creditors’ petitions for adjudication of insolvency may be
in the form following or to the like effect—

To the Supreme Court of the Territory of Papua and New Guinea.

‘The humble petition of A.B. of &ec.

Showeth that C.D. of E. merchant [or as the case may be] is indebted to
him in the sum of £ .

That your petitioner is informed and believes that the said C.D. lately and
whilst so indebted to your petitioner committed an act of insolvency that is
to say lhere state act or acts of insolvency relied on].

Your petitioner therefore prays that the said C.D. may be adjudged
insolvent. :

38. In petitions the following short statements of acts of insol-
vency may be used and if such or the like statements are used
they shall be sufficient—

(1) Made a conveyance [or assignment] of his property for his
creditors.

(2) Made a fraudulent conveyance [or gift or delivery or transfer] of
his property [or part of his property] to wit to E.F. :

(3) With intent to defeat [or delay] his creditors departed out of the
Territory [or remained out of the Territory or de.]. ‘

(4) Filed a declaration of insolvency.

(5) Tiled an insolvency petition.

(6) Suffered his property to be seized in execution for Fifty pounds
[and upwards] and detained for four days.

(7) Fraudulently preferred a petitioning creditor to wit E.F.

(8) Gave a fraudulent warrant of attorney [or cognovit actionem].

(9) TFailed for days to pay secure or compound a debt of-
£ which he was required to pay by a debtor’s summons.

) Failed to satisfy or point out property to satisfy an execution.

(11) At a creditors’ meeting consented to present an insolvency petition

and failed to do so for forty-eight hours without excuse.

(12) At a creditors’ meeting admitted his insolvency [or offered a com-
position] and being requested by a majority of creditors to pre-
sent an insolvency petition failed to do so for forty-eight hours
without excuse.

(13) Made a fraudulent preference of a creditor to wit E.F.

(14) Was adjudged insolvent [o0r bankruptl in the State of Victoria [or
as the case may be] or presented a petition in the State of Victoria
[or as the case may be] for adjudication of insolvency [or bank-!
ruptey against himself]. 3

39. Petitions must except as hereinafter provided be verified
by the oath of the petitioner or petitioners.

‘When the petitioning ereditor is a body corporate or joint stock
company or company authorized to sue in the name of a public
officer the petition may be verified by the manager secretary or
other authorized officer of such body corporate or company.

When the petitioning creditors are two or more persons in
partnership the petition may be verified by one only of the
partners.
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Insolvency Ordinance 1951—cont.

When the petitioning creditor is out of the Territory the Verification
e - p iy e of petition of -
petition may be verified by his attorney or agent within the foreigners.

Territory duly authorized in that behalf.

40. The petition shall be signed by the petitioner or some Bignabire of
person by this Ordinance authorized to verify the same. Ié{ 3 Vi‘“;;g
0. 5,8. 53.
41. The verification shall be by affidavit in the form following Tormof

or to the like effect and annexed to or subseribed to the petition-— ¢ 1, ¢ 54

IX.Y. of &c. make oath and say that the statements in the above
[orf t]ie annexed] petition are to the best of my belief true in substance and
in faet.

And such’ affidavit shall be sufficient premae facie evidence to
support the petition.

42. Whenever a petition is verified by any person other than Authorliy do,
the petitioner or one of the petitioners such person shall in addition B o verinad.
to verifying the same show also in his affidavit accompanying the Q- 7o.s.55.
petition that he is authorized under this Ordinance to verify the

petition. ‘

43. Every petition under this part of the Ordinance shall be Peitions must,

e served.
served upon the debtor. Q. Ib. 5. 56.

44. The. copy of the petition served shall have indorsed thereon Indorsement
a summons in the form following or to the like effect— for service.

To the within-named C.D. Q. Ib.s 57.
You are hereby required to enter an appearance to the within petition at

the Supreme Court Office Port Moresby within days from the service

hereof on you exclusive of the day of service otherwise you will he

adjudicated insolvent.

which summons shall be signed by the Registrar and sealed
with the seal of his office.

45. Service of petitions under this Part of the Ordinance may woge of
be effected either personally or in such other manner as may be se";‘bcz -
prescribed or as the court upon the application of the petitioner B
may direct.

46. If at the expiration of four days after the day of service proceedingsit
or such further time as may be prescribed or as the court may entered.
think necessary to enable the debtor to appear the debtor shall @.h.s. 5.
not have entered an appearance to the petition at the plaee
appointed by the summons the court or a judge may proceed at
any time thereafter upon due proof of service to adjudicate the
debtor insolvent.

No fee shal‘l be demanded of a debtor for entering an appear- g, see for
ance to a petition. appearance.

47, 1f. the debtor shall appear the petition shall be set down Proceedings on

5 . . apoearanee
for hearing in chambers before a judge. Q. Ib. s. 61.
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PART A: INSOLVENCY—

48. Any debtor intending to show cause agaihét any . petition
may file any affidavit or affidavits intended to be used by him for
that purpose in the registry.

49. When the debtor appears the court at the hearing of the
petition shall require proof of the debt of the petitioning creditor
and of the act of insolveney or if more than one act of insolvency
is alleged in the petition of some one of the alleged acts of
insolvency and if satisfied with sueh proof shall ad,]udge the debtor
to be insolvent.

The court may adjourn the petition either condltlonally or
unconditionally for the procurement of further evidence or for
any other just cause or may dismiss the petition with or without
costs as the court thinks just. :

B50. Where the debtor appears on the petition and denies that
he is indebted to the petitioner or that he is indebted to such
amount as would justify the petitioner in presenting an insolvency
petition against him the court upon such security (if any) being
given as the court may require for payment to the petitioner
of any debt which may be established against him in due course
of law and of the costs of establishing such debt may stay all
proceedings on the petition for such time as may be required
for trial of the question relating to such debt and such trial
shail be had in manner hereinbefore provided with respect to
disputed debts under debtors’ summonses.

51. Where proceedings are stayed under the last preceding
section the court may if by reason of the delay caused by such
stay of proceedings or for any other cause it thinks just adjudge

‘the debtor an insolvent on the petition of some other creditor

and shall thereupon dismiss upon such terms as it thinks just
the petition proceedings in which have been stayed as aforesaid.

52. If any debtor after the presentation of a petition for
adjudication of insolvency against him shall pay money to the
petitioning creditor or give or deliver or procure to be given or
delivered to him any satisfaction or security for his debt whereby
such petitioning ecreditor may receive more in the pound in
respect of his debt than the other creditors such petitioning
creditor shall forfeit his whole debt and shall also repay or-
deliver up such money or satisfaction or security or the full
value thereof to the trustee.

53. The petitioning creditor shall defray the costs and expenses
of all proceedings in the insolvency until and inclusive of the.
crder of adjudication and such costs and expenses having been
first taxed shall be repaid to him out of the first moneys that
shall be received from the estate of the insolvent.
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54. Any creditor of a partnership may in like manner as afore- Petitions
sald present a petition for adjudication of insolvency against all partgg:shlps
or any one or more of the members of the partnersh1p if any of ¢ s8Vie
the partners has committed an act of insolvency in respect of the i

estate of the partnership.

And every order of adjudication made theron shall be valid
although it do not include all the partners. And after such order
is made the like proceedings shall be had and taken thereon and
concerning such estate and such partner or partners as are herein
provided to be had and taken concerning other estates and
persons.

But nothing herein contained shall extend or be construed to
prevent any creditor of any partnership from proceeding against
any partner or the separate estate of any partner thereof in
respect of debts due by the partnership in the same way as he
might proceed against him in respect of debts due by such partner
in his individual capacity.

General Provisions.

55. Every order of adjudication made under Parts III. and Time for
IV. of the Ordinance shall specify a time and place at which the i B
debtor is to come in and deliver to the trustee a full true and Jebis, &e. to
accurate statement verified on oath of his debts and liabilities Q. Ib.s. 69.
- of every kind and of the names and residences so far as known
of his creditors and of the causes of his inability to meet his

engagements.

56.—(1.) A copy of the order of the court adjudging the Advertisement
debtor to be insolvent shall be published in the Gazetfe and be gdﬁféi&i)fon
advertised locally in such manner (if any) as may be prescribed @ Zo.s. 7.
and the date of such order shall be the date of the adjudication

for the purposes of this Ordinance.
(2.) The production of a copy of the Gazette containing such orger

order as aforesaid shall be conclusive evidence in all legal pro- Sonsimive
eedmgs of the debtor having been duly adjudged an insolvent
and of the date of the adjudication so that it shall not be neces-
sary in any such proceedings to prove any petitioning creditor’s

debt or act of insolvency in order to support the adjudication.

Absconding Debtors.

57 —(1.) If after a debtor’s summons has been granted and The court
before a petition for adjudication of insolvency is presented amgo?&llieg
against the debtor it appears to the court that there is probable fomae ™
reason for believing that the debtor is about to leave the Territory Q Ib.s 7L
or to quit his place of residence with a view of avoiding payment

of the debt for which the summons has been granted or of avoiding
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service of a petition of insolvency or of avoiding appearing to
such petition or of avoiding examination in respect of his affairs
or otherwise avoiding delaying or embarrassing proceedings in
insolveney the court may by warrant addressed to any constable or
prescribed officer of the court cause the debtor to be arrested and
safely kept as prescribed until such time as the court may order.

(2.) Nothing in this section contained shall be construed to
alter or qualify the right of the debtor to apply to the court in
the prescribed manner to dismiss the summons or to pay secure or
compound for the debt within the time in this Ordinance provided
without being deemed to have committed an act of insolvency.

(3.) Upon any such payment or composition being made or
such security offered as the court thinks reasonable the debtor
shall be discharged out of custody wunless the court otherwise
order.

(4.) No arrest under this section shall be valid unless the
debtor be served with the debtor’s summons before or at the time
of his arrest.

(5.) No payment or composition of a debt made or security for
the same given after an arrest made under this section shall be
exempted from the provisions of this Ordinance relating to
fraudulent preferences.

58. The court may by warrant addressed to any constable or
preseribed officer of the court cause a debtor to be arrested and
any books papers moneys goods and chattels in his possession to
be seized and him and them to be safely kept as prescribed until
such time as the court may order under the following circum-
stances—

(1) If after a petition of insolvency is presented against
such debtor it appear to the court that there is
probable reason for believing that he is about to leave
the Territory or to quit his place of residence with a
view of avoiding service of the petition or of avoiding
appearing to the petition or of avoiding examination
in respect of his affairs or otherwise delaymo or
embarrassing the proceedlngs in insolvency.

(2) If after a petition in insolvency has been presented
against such debtor it appear to the court that there
is probable cause for believing that he is about to
remove his goods or chattels with a view of preventing
or delaying such goods or chattels being taken pos-
session of by the trustee or that there is probable
ground for believing that he has concealed or is about
to conceal or destroy any of his goods or chattels or
any books documents or writings which might be of
use to his ereditors in the course of his insolvency.
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(8) If after the service of the petition on such debtor or
after an adjudication in insolvency against him he
remove any goods or chattels in his possession above
the value of Five pounds without the leave of the
trustee or if without good cause shown he fails to
attend any examination ordered by the court. '

59.—(1.) The court may before adjudication summon to attend Power to

before itself or (in any place other than within the Central witnesses

- Division of the Territory of Papua) before any Distriet Com- adiudication.
missioner the debtor or any person whom it may think capable § % Vic
of giving any information concerning any act of insolvency com-

mitted by the debtor and may require any person so summoned

to produce any books or documents in his possession or power.

(2.) The examining District Commissioner may examine such
person and if such person being so summoned shall without
reasonable excuse refuse or neglect to attend the examining
District Commissioner may order by warrant such person to be
arrested and brought before him for examination and may order
the seizure of all or any of the books or doecuments which such
person may have been ordered to produce and may also punish
- such person so refusing or mneglecting to appear by fine not
exceeding One hundred pounds or imprisonment not exceeding
six months or both as in his discretion such examining District
Commissioner ma,y think fit.

Parr V.—CONSEQUENCES OF ADJUDICATION—CUSTODY
AND VESTING OF PROPERTY.

60.—(1.) The insolvency of a debtor whether the adjudieatlon gﬁﬁgfc’;zfm
is made upon his own or a creditor’s petition shall subject to the of insolvency.
provisions of sub-section (2.) of this section be deemed to have Q I.s. 74
relation. back to and to commence at the time of the aect of
insolvency being completed on which the order is made adjudging
him to be insolvent or if the insolvent is proved to have committed
more acts of insolvency than one to have relation back to and to
commence at the time of the first of the acts of insolvency that
may be proved to have been committed by the insolvent within
six months next preceding the presentation of the petition whereon =
the adjudication is founded.

(2.) The insolvency shall not relate to any such prior act of
insolvency unless it be proved that at the time of committing
such prior act the insolvent was indebted to some creditor or
creditors in a sum or sums sufficient to support a petition in
insolvency and that such debt or debts are still remaining due at
the time of the adjudication.
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61.—(1.) Where a debtor shall be adjudicated an insolvent no
creditor to whom the insolvent is indebted in respect of any debt
provable in the insolvency shall have any remedy against the
property or person of the insolvent in respeet of such debt except
in manner directed by this Ordinance.

(2.) This section shall not affect the power of any ecreditor
holding a security upon the property of the insolvent to realize
or otherwise deal with such security in the same manner as he
would have been entitled to realize or deal with the same if this
section had not been passed.

62. Any person who shall be in custody of the sheriff or of any
gaoler or officer under mesne process or in execution on any
judgment decree or order for any debt or demand provable in
insolvency shall upon adjudication of insolvency being made
against him be entitled to apply to the court for and obtain an
order discharging him out of custody in respect thereof either
absolutely or on such terms as the court may think fit to impose
and shall be discharged accordingly.

63. The court may at any time after the presentation of an
insolvency petition against the debtor restrain further proceedings
in any action suit execution or other legal process against the
debtor in respeet of any debt provable in insolvency or it may
allow such proceedings whether in progress at the commencement
of the insolveney or commenced during its continuance to proceed
upon such terms as the court may think just.

The court may also at any time after the presentation of such
petition appoint a receiver or manager of the property or business
of the debtor against whom the petition is presented or of any
part thereof and may direct immediate possession to be taken of
such property or business or any part thereof.

Applications under this section may be made ez parte.

64. The Administrator may appoint an official trustee and in
case the official trustee shall die or leave the Territory or be
removed from his office may appoint another person to be official
trustee in his room who shall thereupon succeed to all the rights
powers duties and liabilities of his predecessor and in whom shall
vest by virtue of his appointment without any conveyance or
assignment for that purpose all the property vested in his
predecessor as official trustee. :

65. The official trustee shall before entering on his duties if
required by the Administrator give such security by bond for
the due performance thereof as the court shall direect.
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66.—(1.) The official trustee shall pay into the public revenue Offcial trustes
of the Territory a sum at the rate of Five pounds for every et
hundred pounds that shall come to his hands as such trustee AS Domeoioged
the proceeds of property realized or debts collected by him while B him-
acting as such trustee. %2 2,‘;‘%0.

(2.) Such percentage shall not be chargeahle upon any moneys
that shall come to his hands by devolution from any -elected
trustee that may have preceded him in his office.

67. Immediately upon the presentation of a petition for oficial trustee
adjudication under Part ITL. of this Ordinance the official trustee ;%:s?é;;ion on
shall take or cause to be taken possession of all the property of ggﬁ%‘;;f being
the petitioner wherever situate and shall retain the same in his Piome®
possession and custody until adjudication of insolveney has been q. .. go.

made or the petition has been dismissed.

68. Every order adjudging a debtor insolvent shall appoint order for the
some day not earlier than six days nor later than thirty days feecr°f
from the date of the order for holding a general meeting of his Q. Ib.s. 8s.

creditors for the election of a trustee.

69. Until a trustee is elected by the creditors the official trustee Offilal trustee
shall be the trustee for the purposes of this Ordinance and brtstents

immediately upon the order of adjudication being made the *33;’:;3;6
property of the insolvent shall forthwith pass to and vest in q 1.s. ss
him and shall continue to be vested in him unless and until a

trustee is elected as aforesaid.

70. The official trustee shall upon his appointment take or cause Power and
to be taken possession of the property of the insolvent and shall Qu?;o: ‘zsu'stee'
cause such of the same as is of a perishable nature to be sold
and shall preserve the residue thereof until after the time for
the election of a trustee as therein provided shall have elapsed.

71. When an order has been made adjudging a debtor insolvent Proverty of

the property of the insolvent shall become divisible amongst divisible.
his creditors in proportion to the debts proved by them in the @ s 86

insolveney. :

72. The property of the insolvent divisible amongst his creditors Desariptions
and in this Ordinance referred to as the property of.the insolvent Sropety

shall not comprise the following particulars:— e
(1) Property held by the insolvent on trust for any other °fe§f°fs-8
person. i

(2) The tools (if any) of his trade and the necessary
wearing apparel and bedding of himself his wife
and children to a value inclusive of tools and apparel
and bedding not exceeding Twenty pounds in the
whole.
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(3) Policies of life assurance or endowment, except to the
extent of a charge on the policies in respect of the
amount of the premiums paid on the policies during
the two years next preceding the date of the adjudi-
cation of insolvenecy.

But it shall comprise the following particulars:—

(4) All such property as may belong to or be vested in the
insolvent at the commencement of the insolveney or
may be acquired by or devolve on him during its
continuance.

(5) The capacity to exercise and to take proceedings for
exercising all such powers in or over or in respect of
property as might have been exercised by the insolvent
for his own benefit at the commencement of his
insolveney or during its continuance.

(6) All goods and chattels being at the commencement of
the insolvency in the possession order or disposition
of the insolvent by the consent and permission of the
true owner of which goods and chattels the insolvent
is reputed owner or of which he has taken upon himself
the sale or disposition as owner. Provided that things
in action other than debts due to him in the course of
his trade or business shall not be deemed goods and
chattels within the meaning of this section. Provided
also that nothing in this section contained shall affect
the validity of any preferable lien on wool or crops
or mortgage of sheep cattle or horses under the Liens
on Crops, and Wool and Stock Mortgages Ordinance,
1912® of the Territory of Papua or stock or crops
comprised in an instrument registered under the
Instruments Ordinance 1936® of the Territory of
New Guinea, or affect the wvalidity of any duly
registered bill of sale.

\

73.—(1.) Where under any policy of insurance a person
(hereinafter referred to as the insured) is insured against liabilities
to third parties which he may incur, then in the event of the
insured becoming insolvent or making a composition or arrangement
with his ereditors, if, either before or after that event, any such
liability as aforesaid is ineurred by the insured, his rights against
the insurer under the policy in respect of the liability shall,
notwithstanding anything in any Ordinance or rule of law to the
contrary, be transferred to and rest in the third party to whom
the liability was so incurred.

(8) Printed in The Laws of the Territory of Papusa 1888—1945 (Annotuted), Vol. 1., on pn. 343-349.
(29) P;inted in The Lows of the Territory of New Guinen 1921-1945 (Annotated). Vol. T.. on
Pp- 267-288.
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) (2.) Upon a transfer under the last preceding sub-section, the
insurer shall be under the same liability to the third party as
he would have been under to the insured, but—

(a) if the liability of the insurer to the insured exceeds the
liability of the insured to the third party, nothing in
this section shall affect the rights of the insured
against the insurer in respect of the excess; and

(b) if the liability of the insurer to the insured is less than
the liability of the insured to the third party, nothing
in this section shall affect the rights of the third party
against the insured in respeet of the balanece.

74. Notwithstanding anything herein contained an insolvent certain
may continue in his own name and for his own benefit any action et
commenced by him before adjudication for any personal injury Y ";5:::“‘
or wrong done to himself or to any of his family. But the whole No.5,s.8s.
or any part of the sum recovered in any such action before the
close of the insolvency shall if the court so order be paid over

by the insolvent to the trustee.

75. The general meetmo of creditors for the election of a General
trustee shall be held at the registry or some convenient place meqin8of.
near thereto. Notice of such meeting shall be given in the pre- e clection of
scribed form in the Gazette and the preseribed newspapers or Q. Ib.s.ss.
such newspapers (if any) as the court shall direect in each case
and by affixing a copy thereof in some conspicuous place in the
registry and the post office nearest to the place where the debtor
carried on business or resided at the date of presenting the

petition.

76. Any creditor desiring to vote at such meeting must first Creditors
make preliminary proof that a debt provable under the insolvency o
is due to him. Such proof may be made by affidavit in the @ I5.s.9.
prescribed form before the Registrar or any District Commis-
sioner, commissioner for affidavits or justice of the peace who
for such purpose shall have authority to administer oaths and
who upon such proof being made to his satisfaction shall if
required deliver a certificate thereof to the creditor in the form
following or to the like effect—

In the insolvent estate of A.B.
C.D. has proved before me a debt of £ in this estate. Certificate of
Dated at E.F. [D.C. or &c.]  proof.

© 77. Bvery such certificate shall be filed in the registry. And Modeof
every such certificate shall entitle the creditor named therein gﬂﬁsﬁ'gﬁ?ng
to vote at such general meeting as a creditor in respect of a debt Q. Iv.s. o1

of the amount stated in the certificate.
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Exceading 78. The creditors assembled at such general meeting (herein-
:;_ ss vie.  after called the first meeting of creditors) shall and may do’as

No. 5,592 follows :—

(1) They may by resolution appoint some ﬁt person resi-
dent in the Territory whether a creditor or not to fill
the office of trustee of the property of the insolvent at
such remuneration as they may from time to time
determine (if any) or they may resolve to leave his
appointment to the committee of inspection herein-
after mentioned. :

(2) They shall when they appoint a trustee by resolution
declare what security (if any) is to be given and to
whom by the person so appointed before he enters on
the office of trustee.

(3) They may by resolution appoint some other fit person
or persons not exceeding five in number and being.
creditors qualified to vote at such first meeting of
creditors or authorized in the prescribed form by
creditors so qualified to vote to form a committee of
inspection - for the purpose of superintending the
administration by the trustee of the insolvent’s:
property.

(4) They may by resolution give directions as to the
manner in which the property is to be administered
‘by the trustee and it shall be the duty of the trustee
to conform to such directions unless the court for some
just cause otherwise orders.

Futther 79. The first meeting of creditors shall be held in the pre-
%’iﬁ!_.?fé’:é,f; of scribed manner and subject to the prescribed regulations as to
T the quorum adjournment of meeting and all other matters relating

. Ib. 5. 93. 3 .
Q1. to the conduct of the meeting or the proceedings thereat.
Provided that—

(1) The meeting shall be presided over by the Registrar or
in the event of his being unable to attend through
illness or any unavoidable cause by such chalrman as
the meeting may elect. -

(2) A person shall not be entitled to vote as a ecreditor
unless at or previously to the meeting he has in
manner hereinbefore prescribed proved a debt prov-
able under the insolvency to be due to him.

(3) ‘No creditor shall vote in respect of any unliguidated
or contingent debt or any debt the value of which is
not ascertained.
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(4) A secured creditor shall for the purpose of voting be
’ deemed to be a creditor only in respeect of the balance
(if any) due to him after deducting the value of his
security and the amount of such balance shall until
the security be realized be determined in the pre-
seribed manner. ile may however at or previously
to the meeting of creditors give up the security to the
trustee and thereupon he shall rank as a creditor in
respect of the whole sum due to him.

(b) Votes may be given either personally or by proxy.

(6) An ordinary resolution shall be decided by a majority
in value of the creditors present personally or by
proxy at the meeting and voting on such resolution.

(7) A special resolution shall be decided by a majority in

- number and three-fourths in value of the creditors
present personally or by proxy at the meeting and
voting on such resolution.

80. The appointment of a trustee shall be reported to the court Evidence of
and the court upon being satisfied that the requisite security (if oFirustoe
any) has been entered into by him shall give a certificate declar- 998 Vie,
ing him to be trustee of the insolvency named in the certificate =
and such certificate shall be conclusive evidence of the appoint-
ment of the trustee and such appointment shall date from the

date of the certificate.

When the official trustee holds the office of trustee or when
the trustee is changed a like certificate of the court may be made
declaring the person therein named to be trustee and such
certificate shall be conclusive evidence of the person therein
named being trustee.

81. The Registrar or other chairman may adjourn the first aeeting may
meeting of creditors from. time to time and from place to place ¥ sdjoumed.
subjeet to the directions of the court.

82. On the appointment of a trustee as aforesaid the property Property to

. s 3 7 5 vest in trustee
of the insolvent shall forthwith be divested from the official when electea.

trustee and pass to and be vested in the trustee so appointed. 105, 96.

83. The expression “trustee” when used in this Ordinance Meuning of
shall include the person for the time being filling the office of QFS‘L§°§f95.

trustee whether he be the official trustee or not. ¢ e——

X . g,
84. If the proof of any creditor or creditors who has or have Appointmont
s . of ne St
voted at the election of a trustee and without whose vote or votes if votes given
the trustee would not have been elected shall afterwards be ](If?l?rzi).’fz(frslfxl
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expunged or reduced the court may at any time upon the appli/éa-
tion of a majority in value of the creditors who have proved order
a fresh meeting to be held for the election of a new trustee in lieu
of the one originally appointed which meeting shall be summoned
and held at such place as the court shall think fit and in the same
manner as nearly as may be as the first meeting of creditors and
if a new trustee is elected at such meeting the court shall give
him a certificate declaring him to be such trustee.

85. The court may at any time upon sufficient canse shown
order a meeting for the election of a mew trustee to be held at
such time and place and in such manner as shall to it seem fit.

86.—(1.) No trustee appointed under this Ordinance shall be
made personally liable by reason only that any of the matters
upon which an adjudication of insolvency has been founded is
insufficient to support such adjudication or in respect of any
receipt by him in his official capacity of any money or negotiable
instruments if he shall have dealt with the same as directed by
the court or required by this Ordinance or any order made in
pursuance thereof. :

(2.) If any action is brought against any trustee under this
Ordinance in respect of such money or negotiable instruments any
judge may upon proof thereof stay or set aside the proceedings in
any such action so far as the trustee is concerned and make such
order as to costs as he shall think fit.

As to Trustees and Committee of Inspection.

87. The following provisions shall extend and apply to the
trustee and commitiee of inspection—

(1) The creditors may if they think fit appoint more per-
sons than one to the office of trustee and where more
than one are appointed they shall declare whether any
act required or authorized to be done by the trustee
is to be done by all or any one or more of such persons
but all such persons are in this Ordinance included
under the term “trustee ” and shall be joint tenants
of the property of the insolvent. The creditors may
also appoint persons to act as trustees in sucecession
in the event of one or more of the persons first named
declining to accept the office of trustee.

(2) If any vacancy occur in the office of trustee by death
resignation or otherwise the creditors in general
meeting shall fill up such vacancy and a general
meeting for the purpose of filling up such vacaney
may be convened by the continuing trustee if there
be more than one or by the Registrar on the requisi-
tion of any creditor.
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If through any cause whatever there is no trustee acting
during the continuance of an imsolvency the official
trustee shall be and aet as such trustee.

The court may upon cause shown suspend or remove
any trustee.

The creditors may by special resolution at a meeting
specially called for that purpose of which the pre-
seribed notice has been given remove the trustee and
appoint another person to fill his office and the court
shall give a certificate declaring him to be the trustee.

If a trustee be adjudged insolvent or be or become
resident out of the Territory he shall cease to be
trustee and the Registrar shall if there be no other
trustee call a meeting of ereditors for the appointment
of another trustee in his place.

The property of the insolvent shall pass from trustee to
trustee and shall vest in the trustee for the time being
during his continuance in office without any convey-
ance assignment or transfer whatever.

The trustee of an insolvent may sue and be sued by the
official name of “ the trustee of the property of
an insolvent ” inserting the name of the insolvent and
by that name may hold property of every description
make contracts sue and be sued enter into any engage-
ments binding upon himself and his successors in office -
and do all other acts necessary or expedient to be done
in the execution of his office.

The certificate of appointment of a trustee shall for all
purposes of any law in force in the Territory requir-
ing registration enrolment or recording of conveyances.
or assignments of property be deemed to be a con-
veyance or assignment of property and may be regis-
tered enrolled and recorded accordingly.

Any member of the committee of inspection may resign
his office by notice in writing signed by him and
delivered to the trustee.

The ereditors may by resolution fix the quorum required
to be present at a meeting of the committee of’
inspection. o

Any member of the committee of inspection may be
removed by a special resolution at any meeting of
creditors of which the preseribed notice has been given
stating the object of the meeting.

On any vacancy oceurring in the office of a member of
the committee of inspection by removal death resigna-
tion or otherwise the trustee shall convene a meeting'
of creditors for the purpose of filling up such vacaney..
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(14) The continuing members of the committee of inspectlon
may act notwithstanding any vacancy in their hody
and where the number of members of the committee
of inspection is for the time being less than five the
creditors may increase that number so that it do not
exceed five, {

(15) No defect or irregularity in the election of a trustee or
of a member of the committee of inspection’shall
vitiate any act bona fide done by him and no act or
proceeding of the trustee or of the creditors shall be
invalid by reason of any failure of the creditors to
elect all or any members of the committee of
inspection.

(16) If a member of the committee of inspection become an
insolvent or cease to reside in the Territory his office
shall thereupon become vacant. -

(17) Where there is no committee of inspection any act or
thing or any direction or consent by this Ordinance
authorized or required to be done or given by such
committee may be done or given by the court on the
application of the trustee.

(18) The court may at any time make an order or the
creditors may at any time pass a speecial resolution
declaring that all or any of the things by this Ordi-
nance authorized to be done by the trustee with the
consent of the committee of inspection may be done
by the trustee without such consent. And upon such
order or resolution being made or passed the pro-
visions of this Ordinance relating to the committee
of inspection shall as to the things so authorized cease

to apply.

As to Property devolving on Trustee,

88.—(1.) Where the property of any person has been taken in
exeeution in respect of a sum of not less than Fifty pounds and
sold the sheriff or bailiff or other officer of the court, or of a Small
Debts Court in the Territory of Papua or of a Distriet Court in
the Territory of New Guinea, as the case may be, shall retain the
proceeds of such sale in his hands for a period of fourteen days

‘and upon notice being served on him within that period of an

insolveney petition having been presented against such person shall
hold the proceeds of such sale after deducting as much thereof as
shall be sufficient to defray the costs and expenses of the e,xecutlon
creditor on trust to pay the same to the trustee.

(2.) If no notice of such petition having been presented be
served on him within such period of fourteen days or if such notice
having been served the person against whom the petition has been
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presented is not adjudged an insolvent on such petition or on any
‘other petition of which the sheriff bailiff or other officer has notice
ke may deal with the proceeds of such sale in the same manner as he
would have done had no notice of the presentation of an insolvency
pehtlon been served on him, :

89. Where an insolvent is or has been an officer or clerk or appropriation
otherwise employed or engaged in the Public Serviece or is in the g;;‘gf‘;’g‘i;’eis
enjoyment of any pension or compensation whatever granted by b oreditors.
Ordinance the trustee during the 1nsolvency and the Registrar after %ﬁj‘,,‘; 103.
the close of the insolvency shall receive for distribution amongst
the creditors so much of the insolvent’s salary emolument or pension
as the court upon the application of the trustee thinks just and
reasonable to be paid in such manner and at such times as the court
with the consent in writing of the Administrator directs.

90. Where an insolvent is in the receipt of a salary or increase Appropriation
other than as aforesaid the court upon the application of the §§1§?§t§3n o
trustee shall from time!'® make such order as it thinks just for the gegt":s‘m
payment of such salary or income or of any part thereof to the =~~~
trustee during the insolvency and to the Registrar if necessary
after the close of the insolvency to be applied by him in such
manner as the court may direct.

91. Every conveyance assignment gift delivery or transfer of conveyances,
any property and every dealing with property which would under Lo
-this Ordinance be deemed an act of imsolvency shall be and arc Msovaney .
hereby declared to be absolutely void against the trustee of the trustee.
insolvent appointed under this Ordinance. Q. Zos. 100,

Provided that in the case of a conveyance or assignment of all Except
the debtor’s property for the benefit of all his creditors all dealings Cotruatama fo
with such property and all acts and things bona fide made or done b Geators
by the trustee of such conveyance or assignment shall be valid
and not affected by the adjudication unless such trustee had
before or at the time of any such dealings acts or things notice that
proceedings had been taken or were about to be taken for the
purpose of obtaining adjudieation of insolvency against the debtor.

Provided further that in the case of an execution levied by and executions
" selzure and sale the proceeds whereof have been lawfully paid 5&?%3&‘1
over under the provisions of this Ordinance to the person at whose gt petition.
suit the execution was issued such payment shall be valid and the
person receiving the same shall not be affected by the adjudication
unless at the time of payment to him he had notice that a petition
for adjudication had been presented against the debtor.

92.—(1.) Any settlement of property made by any person not avoidance of
being a settlement made before and in consideration of marriage setiomasts.
or made in favour of a purchaser or inecumbrancer in good faith Q. 7s.s. 106

and for wvaluable consideration or a settlement made on or for

(90) The words ** from time make > appeared in the original Ordinanre, Semble, ** from time to
time make ”’ was intended.

561



Avoidance of
fraudulent
preferences.

Q. 38 Vic.
No. 5, 8. 107.

Certain
conveyances,
&e., to be
deemed
fraudulent
preferences.

Q. Ib. s, 108.

PART A: INSOLVENCY—
' f
the wife or children of the settlor of property which has acerued/
to the settlor after marriage in right of his wife shall if th¢
settlor becomes insolvent within two years after the date of
such settlement be void as against the trustee of the insolvent
appointed under this Ordinance and shall also be void as againit
such trustee if the settlor becomes insolvent at any subsequent
time within three years after the date of such settlement unless
the parties claiming under such settlement can prove that the
settlor was at the time of making the settlement able to pay all
his debts without the aid of the property comprised in such
settlement.

(2.) Any covenant or contract made by any person in con-
sideration of marriage for the future settlement upon or for his
wife or children of any money or property wherein he had not
at the date of his marriage any estate or interest whether vested
or contingent in possession or remainder and not being money
or property of or in right of his wife shall upon his becoming
insolvent before such property or money has been actually
transferred or paid pursuant to such contract or covenant be
void against his trustee appointed under this Ordinance.

(8.) “Settlement” shall for the purposes of this section
include any conveyvance or transfer of property.

93. Kvery conveyance assignment gift delivery or transfer of
property or charge thereon made every payment made every

obligation ineurred and every judicial proceeding taken or suffered

by any debtor unable to pay his debts as they become due from
his own moneys in favour of any creditor or any person in
trust for any creditor with a view of giving such creditor a
preference over the other creditors shall if a petition for adjudi-
cation of insolvency be presented against such debtor within six
months after the date of making taking paying or suffering the
same and adjudication of insolvency be made on such petition
be deemed fraudulent and void as against the trustee of the
insolvent appointed under this Ordnance but this section shall
not affect the rights of a purchaser payee or ineumbrancer in
good faith and for valuable consideration.

Provided that pressure by a creditor shall not be sufficient to
exempt any transaction from the operation of this section.

94. Every conveyance assignment gift delivery or transfer of
property or charge thereon made executed or given by any
debtor unable to pay his debts as they become due from his own
moneys in favour of any creditor or any person in trust for any
creditor not being for a reasonable and sufficient consideration
given at the time of making or giving the same shall if a petition
for adjudication of insolvency be presented against such debtor
within six months after the date of making executing or giving
the same adjudication of insolvency be made thereon be deemed
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a fraudulent preference and shall be void as against the trustee
of the insolvent under this Ordinance and shall not be available
to the creditor as against the trustee,

And the property conveyed transferred or charged or the full
value thereof shall be recoverable by the trustee from such creditor
or any person who shall hold the same in trust for sueh creditor
. or any person to whom such creditor or person holding the same
in trust shall have conveyed transferred delivered or mortgaged the
same if sueh person had at the time of such conveyance transfer
delivery or mortgage notice of suech fraudulent preference.

95. Every conveyance assignment gift delivery or transfer of Certain

conveyances,
property or charge thereon made executed or given by any ge., tobe
debtor unable to pay his debts as they become due from his own fmudu'}ent

moneys and the effect whereof is to defeat or delay the creditors jgosbons

of such debtor or to diminish the property to be divided amongst Q.58 Vie,
his ereditors shall if a petition for adjudication of insolvency N 5% 10
be presented against the debtor within six months thereafter be
deemed fraudulent and void as against the petitioning ereditor
and if adjudication of insolvency be made on such petltlon shall
also be deemed fraudulent and void as against the trustee in the
ingolvency unless in either case it shall Be proved that such con-
veyance assignment gift delivery transfer or charge was in fact
made in good faith proof whereof shall be upon the party alleging
the validity of the transaction. )

Provided that pressure by a creditor shall not be sufficient to
protect any sueh transaction nor shall any such transaction acguire
uny validity by reason only that it was made or done in pursuance
of an antecedent agreement.

' 96. When any insolvent has any property elsewhere than in courtmay
require

the Territory the court may upon the application of the trustee conveyance of
order the insolvent to execute all such deeds instruments and ¥
writings and do and concur in all such acts matters and things q. v s. 110.
as may be necessary to enable the trustee to realize or make

available the whole or such part thereof or of the proceeds thereof

as the court may think proper for distribution amongst the

creditors of the insolvent.

97. Any banker attorney or agent of an insolvent shall pay and Payment and

deliver to the trustee all moneys and securities in his possession or meog’:;}{);f

power as such banker attorney or agent unless he be by law ZEenisto

entitled to retain the same as against the insolvent or the trustee. Q. 7o.s 111
If he do not he shall be guilty of a contempt of court and

may be punished accordingly on the application of the trustee.
Provided that no person shall be entitled as against the trustee Mo ienon

to withhold possession of any books of aceount papers or writings *F*™

relating to the estate or to claim any lien thereon.
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Protection 98. Nothing in this Ordinance contained shall render invalid—éf

of certain i
Mneposiane - (1) Any payment made in good faith and for value received
Q. 38 Vie, to any insolvent before the date of the order of adjudi-
No. 5, s, 112. . . o
cation by a person not having at the time of such
payment notice of any act of insolvency committed
by the insolvent and available against him for

adjudication.

(2) Any payment or delivery of money or goods belonging
to an insolvent made to such insolvent by a depositary
of such money or goods before the date of the order
of adjudication who had not at the time of such
payment or delivery notice of any act of insolvency
committed by the insolvent and available against him
for adjudieation.

(3) Any contract or dealing with any insolvent made in
good faith and for valuable consideration before the
date of the order of adjudication by a person not
having at the time of making such contract or dealing
notice of any act of insolvency committed by the
insolvent and available against him for adjudication.

EXofesuarnof 99. Subject and without prejudice to the provisions of this
Eansations Ordinance relating to the proceeds of the sale and seizure of
by or in goods and to the provisions of this Ordinance avoiding certain
relation to el i s o . s .
the property  Settlements and avoiding on the ground of their constituting
:’:t;;e :nsfll;ent- fraudulent preferences or otherwise certain conveyances charges
~ 7 payments and judicial proceedings the following transactions
by and in relation to the property of an insolvent shall be wvalid
notwithstanding any prior act of insolvency—-

(1) Any dispoesition or contract with respect to the disposi-
tion of property by conveyance transfer charge deliv-
ery of goods payment of money or otherwise howso-
ever made by any insolvent in good faith and for
valuable consideration before the date of the order
of adjudication with any person not having at the
time of the making of such disposition of property
notice of any act of insolvency committed by the

insolvent and available against him for adjudication.

(2) Any execution or attachment against the property of
the insolvent executed in good faith by seizure and
sale before the date of the order of adjudication if the
person on whose account such execution or attachment
was issued had not at the time of the same being so
executed by seizure and sale notice of any act of
insolvency committed by the insolvent and available
against him for adjudication.
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As to Discovery of Insolvent’s Property.

100. The court may on the application of the trustee or any Power of court
D
creditor at any time after an order of adjudication has been made persons before
it suspected
against an insolvent order the insolvent or his wife or any person of having

whatever known or suspected to have in his possession any of the Fegees,of
estate or effects belonging to the insolvent or supposed to be @ 98 vie,
indebted to the insolvent or any person whom the court may Q.40 ‘Vie.
deem capable of giving information respecting the insolvent his Ne. i3a. L
trade dealings or property to attend before it or (in any place

other than within the Central Division of the Territory of

Papua) Dbefore any District Commissioner at a time or . times

to be specified in the order and may thereby also require any such

person to produce any documents in his custody or power relating

to the insolvent his dealings or property and if any person so
summoned after having been tendered a reasonable sum for
expenses refuses to come before it or before the examining District
Commissioner at the time appointed or refuses to produce such
documents having no lawful impediment made known to and

allowed by the court or examining District Commissioner at the

time of sitting such court or examining District Commissioner

may by warrant addressed to any constable or prescribed officer

cause such person to be apprehended and brought up for
examination.

101. No question put to any insolvent on any examination Question to
under this Ordinance shall be deemed unlawful by reason only aﬁﬁé‘i‘;’ﬁ“"*
that the answer thereto may expose him to punishment in respect cn’;;ni?:g
of some one or more acts or things made punishable as mis- No.5,s.115.
demeanours under the provisions of Chapter LIII. of the Criminal

Code.

102 The court or examining District Commissioner. may Examination of
examine or cause to be examined upon oath either by word of Faie by
mouth or by written interrogatories any person so brought before @.7Iv.s. 116.
it in manner aforesaid concerning the insolvent his dealings or
property and if any such person shall refuse to answer to the
satisfaction of the court or examining Distriect Commissioner such
court or examining District Commissioner may commit him to
prison for any period not exceeding six calendar months as in
its diseretion shall seem just.

103. If any person on his examination before the court or order of our

examining District Commissioner shall appear to be indebted to IoFReyment of

the insolvent the court or examining District Commissioner may 2dmitted on
on the application of the trustee order him to pay to the trustee q.rs.s.117.

at such time and in such manner as to the court or examining
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District Commissioner seems expedient the amount appearing
to be due or any part thereof either in full discharge of the whole
amount in question or not as the court or examining District
Commissioner thinks fit with or without costs of the examination.

Possession of Property.

104. Any person acting under warrant of the court may seize
and attach any property of the insolvent divisible among his
creditors under this Ordinance and in the insolvent’s custody or
possession or in that of any other person and with a view to such
seizure or attachment may break open any house building or room
of the insolvent’s where the insolvent is supposed to be or any
building or receptacle of the insolvent where any of his property
is supposed to be.

And where the court is satisfied that there is reason to believe
that property of the.insolvent is concealed in a house or place not
belonging to him the court may if it thinks fit grant a search
warrant to any constable or prescribed officer of the court who
may execute the same according to the tenor thereof.

105. The person making any such seizure or attachment shall
leave with the person in whose possession any such property is
attached a copy of the warrant together with an inventory of such
property having subjoined thereto a notice that such property
has been attached by him. :

Any property so attached may be removed or secured on the
premises by sealing up any repository room or closet and some
person may be left on the premises in custody thereof.

106. Any person who shall make discovery or give to the
trustee information which shall lead to the discovery of any
concealed property of an insolvent not before come to the know-
ledge of the trustee shall be entitled to such reward not exceeding
one-tenth of the value of the property so discovered as the court
may allow.

Post Letters.

107. The court upon the application of the trustee may from
time to time order that for such time as the court thinks fit not
exceeding three months from the date of the order of adjudication
post letters addressed to the insolvent at any place or any of the
places mentioned in the order shall be re-directed sent or
delivered by the Chief Postmaster or the officers acting under
him to the trustee or otherwise as the court directs and the

same shall be done accordingly.
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PArRT VI.—ADMINISTRATION OF PROPERTY.
General Provisions Ajfecting Administration of Property.

108.—(1.) The insolvent shall to the utmost of his power aid Qouduck.of
in the realization of his property and the distribution of the g, gg vie.

proceeds amongst his ereditors. 0, By 5122,

(2.) He shall on or before the day appointed by the order of
adjudication for that purpose deliver to the trustee the state-
ment mentioned in the order of adjudication and shall also give
such inventory of his property such list of his creditors and
debtors and of the debts due to and from them respectively
submit to such examination upon oath or otherwise by the trustee
in respect of his property or his creditors (for which purpose
the trustee shall have power to administer oaths) attend such
meetings of his creditors wait at such times on the trustee execute
such powers of attorney conveyances deeds and instruments and
generally do all sueh acts and things in relation to his property
and the distribution of the proceeds amongst his creditors as
may be reasonably required by the trustee or may be preseribed
by rules of court or be directed by the court by any special order
or orders made in reference to any particular insolvency or made
on the occasion of any special application by the trustee or any
creditor.

(3.) If the insolvent wilfully fail to perform the duties
imposed on him by this section or if he fail to deliver up possession
to the trustee of any part of his property which is divisible
amongst his creditors under this Ordinance and which may for
the time being be in the possession or under the control of such
insolvent he shall in addition to any other punishment to which he
may be subject be guilty of a contempt of court and may be
punished accordingly.

109 —(1.) The trustee shall in the administration of the Conduct o
property of the insolvent and in the distribution thereof amongst Lm;?: -
his creditors have regard to any directions that may be given =~
by resolution of the creditors at any general meeting or by the
committee of inspection and any directions so given by the
creditors at any general meeting shall be deemed to override
any directions given by the committee of inspection.

(2.) The trustee shall eall a meeting of the committee of Meetings of
inspection once at least every two months when they may audit '
his accounts and determine whether any or what dividend is to
be paid.

(3.) He may also call special meetings of the committee as he
thinks necessary. )
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110.—(1.) Subject to the provisions of this Ordinance and to
such directions as aforesaid the trustee shall exercise his. own

* diseretion in the management of the estate and ns distribution

amongst the creditors.

(2.) The trustee shall from time to time summon generai
meetings of the ereditors for the purpose of ascertaining theu
wishes.

111.—(1.) The insolvent or any creditor debtor or other person
aggrieved by any act or decision of the trustee may appeal to
the eourt and the court may confirm reverse or modify the act
or decision complained of and make such order in the premises
as it thinks just. .

. (2.) The court may from time to time during the continuance
of an insolvency sumimon general meetings of the creditors for
the purpose of ascertaining their wishes and may if the court
thinks fit direct the Registrar to preside at such meetings.

112 The trustee shall in relation to and for the purpose of
acquiring or retaining possession of the property of the insolvent
be in the same position in all respects as if he were a receiver of
such property appointed by the court in its equitable jurisdiction
and the court may on his application enforece such acquisition or
retention of property accordingly.

113.—(1.) The trustee may upon a statement in writing verified
by affidavit apply to the eourt for and obtain its opinion advice
or direction on any question respecting the management of the
insolvent estate or his duty in connexion therewith.

(2.) Notice of any such application shall be given to all
persons interested or such of them as the court shall direet and
any trustee acting upon the opinion advice or direction of the
court so obtained shall be deemed to have acted rightly in respect
of the subject-matter of the application provided that he shall
not have been guilty of any wilful fraud concealment or mis-
representation in obtaining such opinion adviee or direction.

114. The provisions of this Ordinance with respect to the first
general meeting of creditors shall apply to any subsequent general
meeting of creditors in an insolvency with this exception that
subsequent meetings of ereditors may be summoned by the trustee
or by a member of the committee of inspection and that such
3 meetings may (unless otherwise directed by the court in the

" case of meetings summoned by the court) be presided over by any

person chosen by the creditors assembled at such meeting and -
that any creditor whose debt has been proved or the value of
whose debt has been ascertained at or subsequently to such first
meeting shall be allowed to be present and to vote thereat.
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Dealings with Insolvent’s Property.

115—(1.) Where any portion of the property of the insolvent
consists of stock shares in ships shares or any other property
transferable in the books of any company office or person the
right to transfer such property shall be absolutely vested in the ™
trustee to the same extent as the insolvent might have exercised
the same if he had not become insolvent.

(2.) Where any portion of the property of the insolvent consists
of things in action any action suit or other proceeding for the
recovery of such things instituted by the trustee shall be instituted
in his official name as in this Ordinance provided and such
things shall for the purpose of such action suit or other proceeding
be deemed to be assignable in law and to have been duly assigned
to the trustee in his official capaecity.

(3.) The trustee shall as soon as may be take 'possession of the
deeds books and documents of the insolvent and all other
property capable of manual delivery.

(4.) The trustee shall keep in such manner as rules of court
shall direet proper books of account showing his receipts and
disbursements and dealings with the estate and also books in
which he shall from time to time make or cause to be made
entries or minutes of proceedings at meetings and of such other
matters as rules of court shall direct and any creditor of the
insolvent may subject to the control of the conrt personally or
by his agent inspect such books.

'116.—(1.) When any property of the insolvent acquired by
the trustee under this Ordinance consists of land of anyv tenure
burdened with onerous covenants of unmarketable shares in
companies of unprofitable contracts or of any other property
that is unsaleable or not readily saleable by reason of its binding
the possessor thereof to the performance of any onerous act or

Possesslon of
property by

trustee.

Q, 38 Vlc
s. 129,

Disclaimer ag
to onerous
property.

Q. Id. 8.3130.

to the payment of any sum of money the trustee notwithstanding

he has endeavoured to sell or has taken possession of such
property or exercised any act of ownership in relation thereto
may by writing nunder his hand diselaim sueh property.

(2.) Upon the execution of such disclaimer the property
disclaimed shall if the same is a contract be deemed to be determined
from the date of the order of adjudication and if the same is a
Tease be deemed to have been surrendered on the same date and
if the same be shares in any company be deemed to be forfeited
and to have reverted to the company on and from that date and
if any other species of property it shall revert to the person
entitled on the determination of the estate or interest of the
insolvent but whether there shall be any person in existence so
entitled or not in no case shall any estate or 1nterest therein remain
in the insolvent.
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(3.) Any person interested in any disclaimed property may
apply to the court and the court may upon such application
order possession of the disclaimed property to be delivered up te
him or make such other order as to the possession thereof as
may be just.

(4.) Any person injured by the operation of this section other
than a company shares wherein are forfeited under this section
shall ‘be deemed a creditor of the insolvent to the extent of such
injury and may acecordingly prove the same as a debt under the
insolvency.

117. The trustee shall not except as hereinafter provided be
entitled to disclaim any property in pursuance of this Ordinance
in cases where an application in writing has been made to him
by any person interested in such property requiring such trustee
to decide whether he will disclaim or not and the trustee has
for a period of not less than twenty-eight days after the receipt
of such application or such further time as may be allowed by
the court declined or neglected to give notice whether he disclaims
the same or not.

Provided that if the insolvent shall at the date of adjudication
be the lessee of any premises the trustee instead of disclaiming
immediately may elect to retain the same for a period not
exceeding three months and not being later than the expiration
of the lease and at the end of such period may disclaim the
same.

118. Subject to the provisions of this Ordinance the trustee
shall have power to do the following things:—

(1) To receive and decide upon proof of debts in the
preseribed manner.

(2) To carry on the business of the insolvent so far as may
be necessary for the beneficial winding up of the
same,

(3) To exercise any powers the capacity to exercise which
is vested in him under this Ordinance and to execute
all powers of attorney deeds and other instruments
expedient or necessary for the purpose of carrying
into effect the provisions of this Ordinance.

(4) To sell all the property of the insolvent (including the
goodwill of the business if any and the book debts due
or growing due to the insolvent) by public auction or
private contract with power if he thinks fit to transfer
the whole thereof to any person or company or to sell
the same in pareels.
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(5) To give receipts for any money received by him which
receipt shall effectually discharge the person paying
such moneys from all responsibility in respect of the
application thereof.

(6) To prove rank claim and draw a dividend in the matter
of the insolvency of any debtor of the insolvent.

(7) To deal with any property to which the insolvent is
beneficially entitled as tenant in tail in the same
manner as the insolvent might have dealt with the
Same. '

119. The trustee may with the sanction of the committee of Power of

trustee to

inspection do all or any of the following things— compromise,

(1) Mortgage or pledge any part of the property of the 3‘0'38 i,
insolvent for-the purpose of raising money for the No.5,s.133.
payment of his debts.

(2) Appoint the insolvent himself to superintend the Toalow
management of the property or of any part thereof Lﬁ:%‘:;é" o
or to earry on the trade of the insolvent (if any) for PP
the benefit of the creditors and in any other respect to
aid in administering the property in such manner and
on such terms as the creditors direct.

(3) Bring or defend any action suit or other legal proceed-
ing relating to the property of the insolvent.

(4) Refer any dispute to arbitration compromise all debts
claims and liabilities whether present or future certain
or contingent liquidated or unliquidated subsisting or
supposed to subsist between the insolvent and any
debtor or person who may have ineurred any liability
to the insolvent upon the receipt of such sums payable
at such times and generally upon such terms as may
be agreed upon.

(5) Make such compromise or other arrangement as may be
thought expedient with creditors or persons claiming
to be creditors in respeet of any debts provable under
the insolvency.

(6) Make such compromise or other arrangement as may be
thought expedient with respect to any claim arising
out of or incidental to the property of the insolvent
made or capable of being made on the trustee by any
person or by the trustee on any person.

(7) Divide in its existing form amongst the creditors
according to its estimated value any property which
from its peculiar nature or other special circumstances
cannot advantageously be realized by sale.

(8) Employ a shorthand writer to take notes of the pro-
ceedings at any meeting of creditors or of any
examination held under this Ordinance. -
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The sanction given for the purposes of this section may be a
general permission to do all or any of the above-mentioned things °
or a permission to do all or any of them in any speclﬁed case or
cases.

120.—(1.) The trustee may with the sanction of a special
resolution of the creditors assembled at any meeting of which
the preseribed notice has been given specifying the object of
such meeting aceept any composition offered by the insolvent or
assent to any general scheme of settlement of the affairs of the
insolvent upon such terms as may be thought expedlent and
with or without a condition that the order of adjudiedtion is to
be annulled subject nevertheless to the approval of the court to
be testified by the judge of the court signing the instrument
containing the terms of such composition or scheme or embodying
such terms in an order of the court.

(2.) Where the annulling the order of adjudication is made a
condition of any composition with the insolvent or of any general
scheme for the liquidation of his affairs the ccurt if it approves
of such composition or general scheme shall annul the adjudica-
tion on an application made by or on behalf of any person
interested and the adjudication shall be annulled from and after
the date of the order annulling the same.

(3.) The provisions of any composition or general scheme made
in pursuance of this Ordinance may be enforced by the court on
a motion made in a summary manner by any person interested
and any disobedience of the court made on such motion shall be
deemed to be a contempt of court.

(4.) The approval of the court shall be conclusive as to the
validity of any such composition or scheme and it shall be binding
on all the creditors so far as relates to any debts due to them and
provable under the insolvency.

121. The trustee may from time to time employ a solicitor or
other agent and where the trustee is himself a solicitor he may
contract to be paid a certain sum by way of percentage or
otherwise as a remuneration for his services as trustee including
all professional services and any such contract shall notwithstand-
ing any law to the contrary be lawful.

122, The trustee shall pay all sums from time to time received
by him into such bank and to such account as the majority of the
creditors in number and value at any general meeting shall
appoint and failing such appointment into suech bank and to such
account as the court may appoint and if after either of such
appointments he at any time keep in his hands any sum exceeding
Fifty pounds for more than ten days he shall unless he can prove
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to the satisfaction of the court that his reason for retaining the
money was sufficient be subject to the following liabilities that is
to say— :

(1) He shall pay interest at the rate of Twenty pounds per
centum per annum on the excess of such sum above
Fifty pounds as he may retain in his hands.

(2) He shall on the application of any creditor be dismissed
from his office by the court and shall have no claim
for remuneration and shall be liable to any expenses
to which the ereditors may be put by or in consequence
of his dismissal. .

123. If any debt or sum of money due to or by an insolvent be
charged upon any land by way of equitable mortgage the court
‘may upon the application of the trustee or other person being
such equitable mortgagee and upon notice to all parties interested
make an order for the sale of the land so subject to such equitable
mortgage.

124. If the insolvent has made any conveyance assurance
delivery deposit or pledge of any deeds writings goods or chattels
subject to a condition for redemption or re-delivery on payment
of money or otherwise at a future day which has not arrived at
the date of presenting the petition the trustee may before the
time appointed for such redemption has arrived make payment
or tender- of money or other performance according to such
condition as fully as the insolvent might have done at the time
so appointed and upon such tender or payment shall be entitled
to have and receive the deeds writings goods or chattels so con-
veyed assured delivered deposited or pledged and to recover the
same from the person to whom they were so conveyed assured
delivered deposited or pledged or any other person having notice
of sueh condition in whose possession they may be. )

125. Any mortgagee may with the leave of the court first
obtained bid at the sale of any mortgaged property.

Proof of Debts and Distribution of Assets.

126. Demands in the nature of unliquidated damages arising
otherwise than by reason of a contract or promise shall not be
provable in insolvency and no person having notice of any act of
insolvency available for adjudication against the insolvent shall
prove for any debt or liability contracted by the insolvent subse-
quently to the date of his so having notice.

Save as aforesaid all debts and labilities present or future
certain or contingent to which the insolvent is subject at the date
of the order of adjudication or to which he may become subject
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during the continuance of the insolvency by reason of any obliga-
tion incurred previously to the date of the order of adjudication
shall be deemed to be debts provable in insolveney.

All debts shall be proved before the trustee in the insolveney.

An estimate shall be made according to the rules of the court
for the time being in force so far as the same may be applicable
and where they are not applicable at the discretion of the trustee
of the value of any debt or liability provable as aforesaid which
by reason of its being subject to any contingency or contingencies
or for any other reason does not bear a certain value.

Any person aggrieved by any estimate made by the trustee as
aforesaid may appeal to the court and the court may if it think
the value of the debt or liability incapable of being fairly esti-
mated make an order to that effect and upon such order being
made such debt or liability shall for the purposes of this
Ordinance be deemed to be a debt not provable in insolvency.

But if the court think that the value of the debt or liability is
capable of being fairly estimated it may direct such value to be
assessed either before the court itself or some other competent
court and may give all necessary directions for such purpose and
the amount of such value when assessed shall be provable as a
debt under the insolvency.

“Liability 7 shall for the purposes of this Ordinance include
any compensation for work or labour done any obligation or
possibility of an obligation to pay money or money’s worth on the
breach of any express or implied covenant contract agreement or
undertaking whether such breach does or does not ocecur or is or
is not likely to oeccur or capable of occurring before the close of
the insolvency and generally it shall include any express or
implied engagement agreement or undertaking to pay or capable
of resulting in the payment of money or money’s worth whether
such payment be as respects amount fixed or unliquidated as
respects time present or future certain or dependent on any one
contingency or on two or more contingencies as to mode of valua-
tion capable of being ascertained by fixed rules or assessable
only by a jury or as matter of opinion.

127. Whenever any proof shall be made in respect of any debt
or fixed or ascertained amount which has not accrued due at the
date of adjudication such proof shall be ailowed for the full
amount of such debt and the creditor shall be entitled to receive
dividends therecon equally with the other creditors but after
deducting for the purposes of the first dividend a rebate at the
prescribed rate by way of discount. Such rebate shall be com-
puted upon so much of the debt as shall remain unpaid at the
time of the declaration of the first dividend and shall be computed
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from the time of such declaration to the time at which the debt
would have become payable according to the terms on which it
was contracted.

Provided that in estimating the value of any such debt for the
purpose of counting the vote of the creditor a like rebate shall be
made computed from the time of voting to the time at which the
debt would have become payable as aforesaid.

128. The trustee may at any time upon the application of any Trustee may

creditor or of the insolvent or on his own motion and after the
prescribed notice expunge or reduce any proof of debt.

129. The debts hereinafter mentioned shall be paid in priority
to all other debts excepting rent as hereinafter provided.

expunge or
reduce proof.

Q. 38 Vic.

No. 5, 8. 142.

Preferential

debts.

Q. Ib. 5. 148,

Between themselves such debts shall rank equally and shall be altered.

paid in full unless the property of the insolvent is insufficient to
meet them in which case they shall abate in equal proportions
between themselves that is to say—

(1) All local rates due from him at the date of the order of
adjudication and having become due and payable
within twelve months next before such date.

(2) All rates and assessments assessed on him up to the
first day of January or first day of July next before
the date of the order of adjudication and not
exceeding in the whole one year’s assessment.

(3) All wages or salary of any clerk servant labourer or

-workman (other than a native under a contract of
service under the provisions of any Ordinance relating
to native labour) in the employment of the insolvent
not exceeding three months’ wages or salary and not
exceeding Fifty pounds. Provided that such wages or
salary shall be claimed in respect of the three months
next before the date of the order of adjudication.

(4) All wages of any native under a contract of service
entered into under the provisions of any Ordinance
relating to native labour. '

Save as aforesaid all debts provable under the insolvency shall be
paid part passu.

130.—(1.) Where at the time of the presentation of the peti-
tion for adjudication any person is apprenmticed or is an articled
clerk to the msolvent the order of adjudication shall if either the
insolvent or apprentice or clerk give notice in writing to the

Provisions
in case of
apprenticeship.

Q. Ib, 8. 144,

trustee to that effect be a complete discharge of the indenture of -

apprenticeship or articles of agreement and if any money has
been paid by or on behalf of such apprentice or clerk to the
insolvent as a fee the frustee may on the application of the
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apprentice or clerk or of some person on his behalf pay such
sum as such trustee subject to an appeal to the court thinks
reasonable out of the insolvent’s property to or for the use of
the apprentice or clerk regard being had to the amount paid by
him or on his behalf and to the time during which he served with
the insolvent under the indenture or articles before the com-
mencement of the insolvency and to the other circumstances of
the case. |

(2.) Where it appears expedient to the trustee he may on the
application of any apprentice or articled clerk to the insolvent or
any person acting on behalf of such apprentice or articled clerk
instead of acting under the preceding provisions of this section
transfer the indenture of apprenticeship or articles of agreement
to some other person.

131.—(1.) No distress for rent shall be made or levied or
proceeded in against the property of a debtor after an order of
adjudication has been made against him or after a petition has
been presented by him under Part ITI. of this Ordinance but the
landlord or person to whom the rent is payable shall be entitled
to receive out of the estate in priority to all other creditors so
much rent as shall be then due together with a sum in lieu of
rent proportioned to the period (if any) that has elapsed between
the last date at which rent became due and the date of the order
of adjudication but so that the whole sum so received shall not
exceed the amount of three months’ rent.

(2.) The landlord or person entitled to rent may prove for any
surplus that may be due above such sum.

132. When any rent or other payment falls due at stated
periods and the order of adjudication is made at any time other
than one of such periods the person entitled to suech rent or
payment may prove for a proportionate part thereof up to the
day of the adjudication as if such rent or payment grew due
from day to day. ’

133. Interest on any debt provable in insolvency computed up
to the date of adjudication may be allowed by the trustee under
the same circumstances in which interest would have been allow-
able if an action had been brought for such debt. :

134. If any insolvent is at the date of the order of adjudica-
tion liable in respect of distinet contracts as member of two or
more distinet firms or as a sole contractor and also as member
of a firm the circumstance that such firms are in whole or in
part composed of the same individuals or that the sole contractor
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is also one of the joint contractors shall not prevent proof in
respect of such contracts against the properties respectively liable
upon such contraects.

135. The trustee with the consent of the creditors testified by anowance to
a resolution passed in general meeting or of the committee of Zoghyentior
inspection may from time to time during the continuance of the ¢ “8“’1"3
insolvency make such allowance as may be approved by the No.s,s. 140.
creditors or committee of inspection to the insolvent out of the
estate for the support of the insolvent and his family or in con-

sideration of his services if he is engaged in winding up his estate.

136. Where there have been mutual credits mutual debts or set-os.
other mutual dealings between the insolvent and any other person Q. Ib.s.150.
proving or claiming to prove a debt under his insolveney an account
shall be taken of what is due from the one party to the other in
respect of such mutual dealings and the sum due from the one
varty shall be set off against any sum due from the other party and
the balance of such account and no more shall be claimed or paid on
cither side respectively but a person shall not be entitled under this
section to claim the benefit of any set-off against the property of an
insolvent in any case where he had at the time of giving credit to the
insolvent or of incurring the debt to the insolvent notice of an act-
of insolveney committed by such insolvent and available against him
for adjudication. '

137.—(1.) A creditor holding a specific security on the provision as
property of the insolvent or on any part thereof may on giving up wecrier-
his security prove for his whole debt. Q. Ib. 5. 151,

(2.) He shall also be entitled to a dividend in respect of the
balance due to him after realizing or giving eredit for the value
of his seeurity in manner and at the time prescribed.

(8.) The trustee with the consent of the committee of inspection
may at any time within thirty days after proof has been tendered
by a secured creditor require such creditor to give up his security
on payment of the specified value and the creditor shall on such
payment give up his security accordingly and do make and execute
all necessary acts conveyances and assurances for that purpose.

Provided that a secured creditor who has proved may at any
time before he is so required to give up his security correct his
valuation thereof by making fresh proof of his debt.

(4.) A creditor holding such security as aforesaid and not
complying with the foregoing conditions shall be excluded from
all share in any dividend.

Dividends.

138. The trustee shall from time to time when the committee of Distribution
inspection determines declare a dividend amongst the ereditors { 7," "z,
who have proved in the insolvency and shall distribute the same
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accordingly and in the event of his not declaring a dividend for
the space of six months he shall summon a meeting of the creditors
and explain to them his reasons for not declaring’ the same.

139. In the calculation and distribution of a dividend it shall
be obligatory on the trustee to make provision for debts provable
in insolvency appearing from the insolvent’s statements or other-
wise to be due to persons resident in places so distant from the place
where the trustee is acting that in the ordinary course of com-
munication they have not had sufficient time to tender their proofs
or to establish them if disputed and also for debts provable in
insolvency the subjeet of claims not yet determined.

140. Any creditor who has not proved his debt before the
declaration of any dividend or dividends shall be entitled to be paid
out of any moneys for the time being in the hand of the trustee any
dividend or dividends he may have failed to receive before such
moneys are made applicable to the payment of any future dividend
or dividends but he shall not be entitled to disturb the distribution
of any dividend declared before his debt was proved by reason that
he has not participated therein.

141. When the trustee has converted into money all the
property of the insolvent or so much thereof as can in the joint
opinion of himself and of the committee of inspection be realized
without needlessly protracting the insolvency he shall declare a
final dividend and give notice of the time at which it will be
distributed.

142. The trustee shall cause notice to be given in the Gazetlte
and such other newspapers as may be prescribed of all dividends
and moneys payable to ereditors and when and where the same are
to be paid. ’

143. The insolvent shall be entitled to any surplus remaining
after payment of his debts with interest at the preseribed rate and
of the costs charges and expenses of the insolvenecy.

144. No action or suit for a dividend shall lie against the
trustee but if the trustee refuses to pay any dividend the court may
if it thinks fit order the trustee to pay the same and also to pay out
of his own moneys interest thereon for the time that it is withheld
and the costs of the applieation.

Joint and Separate Estates.

145. Where one member of a partnership has been adjudicated
an insolvent and any other adjudieation is made against a member
of the same partnership then unless the court otherwise directs the
nroperty of such last-mentioned member shall vest in the trustee
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appointed in respect of the property of the first-mentioned member
of the partnership and the court may give such directions for
amalgamating the proceedings in respect of the properties of the
members of the same partnership as it thinks just.

146. If one partner of a firm is adjudged insolvent any ereditor Joint escditor
to whom the insolvent is indebted jointly with the other partners m{)&? 01 o
cof the firm or any of them may prove his debt for the purpose of "o &
voting at any meeting of creditors and shall be entitled to vote No.s,s. i60.
thereat but shall not receive any dividend out of the separate
property of the insolvent until all the separate creditors have

received the full amount of their respective debts.

147. Where joint and separate properties are being adminis- Joint and
tered dividends of the joint and separate properties shall subject Siidonds.
to any order to the contrary that may be made by the court on Q. 7Ib.s 16L
the application of any person interested be declared together and
the expenses of and incident to such dividends shall be fairly
apportioned by the trustee between the joint and separate proper-
ties regard being had to the work done for and the benefit received

by each property.

148.—(1.) Where a member of a partnership is adjudged Suits by

" p . trustee and
insolvent the court may authorize the trustee with consent of the insolvent's

creditors testified by a special resolution to commence and prosecute zr;;e:'m
any action or suit in the names of the trustee and of the insolvent’s )
partner or partners and thereupon such proceedings may be had
as if such action or suit had been commenced with the consent of
such partner or partners and any release by such partner or
partners of the debt or demand to which the action or suit relates

shall be void.

(2.) Notice of the application for authority to commence the
action or suit shall be given to such partner or partners and he
or they may show cause against it and on his or their application
the court may if it thinks fit direct that he or they shall receive his
or their proper share of the proceeds of the action or suit and if he
or they do not claim any benefit therefrom he or they shall be
indemnified against costs in respect thereof as the court directs.

149. If the insolvent or any person on his behalf pay in full On paymentor

all his creditors or obtain a release of the debts due by the insolvent insolvency may
to such creditors the insolvent may apply to the court for an order Zei’;n:nf:é
annulling the adjudication and the court upon being satisfied that =~
all the creditors of the insolvent have been paid in full or have

released their debts may make such order upon such terms as to
commission or remuneration or charges already incurred as may

seem just.
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Parr VII—CLOSE oF INSOLVENCY AND CERTIFICATE.
Last Examination of Insolvent:

150. The court shall on the application of the trustee or if he
omit to make such application then on the application of the
insolvent appoint some day not earlier than one month from the
date of the order of adjudication for the insolvent to attend in
court to pass his last examination of which appointment the pre-
seribed notice shall be given but the court shall have power from
time to time to enlarge or extend the time so appointed.

At the time so appointed or at any enlargement or adjourn-
ment thereof the court may in any of the following cases adjourn
such examination for such period as the court may think fit that
is to say— :

(1) If the examination and accounts of the insolvent are
not satisfactory and it appears to the court that his
failure to give further or better information or
accounts is attributable to any neglect or default on
his part.

(2) If it appears to the court that the insolvent has wilfully
disobeyed any order of the court in his insolvency.

(3) If the court shall think it fit that an adjournment
should be made.

151. The court may order that the last examination shall be
held before any District Commissioner in any place other than
within the Central Divison of the Territory of Papua who for
such purpose shall have all the powers of the court under the
last preceding section.

152.—(1.) When the whole property of the insolvent or so
much thereof as can in the joint opinion of the trustee and com-
mittee of inspection be realized without needlessly protracting
the insolvency has been realized for the benefit of his creditors
or a composition or arrangement has been completed the trustee
shall make a report accordingly to the court and the court if
satisfied that the whole of the property of the insolvent has been
realized for the benefit of his creditors or that so much thereof
as can be realized without needlessly protracting the insolvency
has been so realized or that a composition or arrangement has
been completed shall make an order that the insolvency has
closed and the insolvency shall be deemed to have closed at and
after the date of such order.

(2.) A copy of the order closing the insolvency shall be
published in the Gazette and the production of a copy of such
Gazelte containing a copy of the order shall be conclusive
evidence of the order having been made and of the date and
contents thereof.
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Discharge of Insolvent.

183. At any time after the insolvent has passed his last
examination or at any earlier time with the consent of the
ereditors testified by a special resolution the insolvent may upon
the prescribed notice apply to the court for a certificate of dis-
charge but such certificate shall not be given unless it is proved
to the court either—

(1) That the insolvency has arisen from circumstances for
which the insolvent cannot justly be held responsible
or

(2) That a special resolution of his ecreditors has been
passed to the effect that his insolvency has arisen from
such circumstances as last aforesaid and that they
desire that a certificate of discharge shall be granted
to him or

(3) That the gross amount realized in the estate is equal
to the total amount of debts proved in the estate.

But the court may nevertheless suspend for such time as it deems
to be just or withhold altogether the certificate of discharge if
it appears to the court by sufficient evidence that the insolvent
has made default in giving up to his creditors the property
which he is required by this Ordinance to give up or that a
prosecution has been commenced against him in pursuance of
the provisions of any Ordinance or law relating to the punish-
ment of fraudulent debtors.

154.—(1.) Whether any application shall have been made
under the preceding section or not the eourt at the time and in
. the eircumstances following may on the application of any insolvent
who has not obtained a certificate of discharge and after the pre-
seribed notice grant such certificate and for such purpose may alter
or vary any decision theretofore pronounced—

(@) At the expiration of twelve months from the date of
adjudication with the assent testified in writing of a
majority in number of the creditors whose debts
amount to Ten pounds and upwards who have proved
in the estate.

Certificate may
¢ granted

on certain

conditions,

No. 5, s. ]67

Application for
certificate after
lapse uf time.

Q. Ib, s, 168.

(b) At the expiration of two years without the consent of

any creditor.
Provided that upon any such application the insolvent shall
make oath that he has made a full and fair discovery of his
estate and has not granted or promised any payment or security
and has not entered into any collusive agreement for the purpose
of obtaining such consent.
(2.) The court may nevertheless upon any such application
withhold the certificate or suspend the same for such period as
it shall deem just.
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155.—(1.) At the expiration of three years from the date of
the order of adjudication any insolvent who has not obtained a
certificate of discharge may with the consent testified in writing
of a majority of the creditors whose debts amount to Ten pounds
and upwards who have proved in the estate apply after the
preseribed notice to the court for a certificate.

(2.) Upon its being proved to the satisfaction of the eourt that
such consent has been obtained and has been so obtained without
fraud or collusion the court shall grant the certificate of discharge.

Provided that upon any such application the insolvent shall
make oath that he has made a full and fair discovery of his
estate and has not granted or promised any payment or security
and has not entered into any ecollusive agreement for the purpose
of obtaining such consent.

156. If on any application for a certificate the court shall he of
opirion that a certificate ought not to be granted unconditionally .
it may grant a certificate subject to any condition touching any
salary pension emoluments profits wages earnings or income which
may afterwards become due to or earned by the insolvent and
generally touching after acquired property.

157. Any payment contract covenant or security for the pay-
ment of any money made or given by an insolvent or other person
to or in trust for any creditor for the purpose or with intent to
persuade or induce such creditor to forbear opposing the granting
of a certificate or to consent to the granting of a certificate or to
forbear appealing against the granting of a certificate shall be
void and the money (if any) paid may be recovered and any
money so agreed to be paid or secured shall not be recoverable.

158. The certificate of discharge shall be in the preseribed form
and shall be under the hand of the Registrar and seal of the court
but shall not be drawn up or take effect until after the expiration
of the time allowed for appeal or if an appeal be brought until
after the decision of the court of appeal thereon and shall bear
date either the day after the expiration of the time allowed for
appeal or the day of the decision of the court of appeal as the
case may require.

159. A certificate of discharge shall not release the insolvent
from any debt or liability incurred by means of any fraud or
breach of trust mor from any debt or liability whereof he has
obtained forbearance by fraud or from any debt or liability due
by him as trustee of an insolvent estate in respect of any sum of
money improperly retained or employed by him as such trustee.

But it shall release the insolvent from all other debts provable
under the insolvency with the exception of—
(1) Debts due to the Administration.

582



Insolvency Ordinance 1951—con.

(2) Debts with which the insolvent stands charged at the
suit of the Administration or of any person for any
offence against a law relating to any branch of the
public revenue or at the suit of the sheriff or other
public officer on a bail bond entered into for the
appearance of any person prosecuted for any such

' offence.

And he shall not be discharged from, such excepted debts unless
the Treasurer with the approval of the Administrator certifies in
writing his consent to his being discharged therefrom.

160. A certificate of discharge shall be sufficient evidence of the Bitect as
insolvency and of the validity of the proceedings therein and in mg;n:,;
any proceedings that may be instituted against an insolvent Xo.5,s. 174
who has obtained a certificate of discharge in respect of any debt
from which he is released by such certificate the insolvent may
plead that the cause of action occurred before his discharge and rleading.
may give this Ordinance and the special matter in evidence. .

161. The certificate of discharge shall not release any person Lxception of
who at the date of the order of adjudication was a partner with g“}tbd:b::?
the insolvent or was jointly bound or had made any joint contract
with him.

Status of Undischarged Insolvent.

162. Where a person who has been made insolvent has not status of
obtained his discharge then from and after the close of his insol- el
vency the following consequences shall ensue— Q. Ib. 5. 176.

(1) No portion of a debt provable under the insolvency shall
be enforced against the property of the person so
made insolvent until the expiration of three years
from the close of the insolvency and during that time
if he pay to his ereditors such additional sum as will
with the assets realized in the estate make up Twenty
shillings in the pound on all debts proved in the
insolvency he shall be entitled to a certificate of dis-
charge in the same manner as if an amount equal to
Twenty shillings in the pound on such debts had
originally been paid out of his property.

(2) At the expiration of a period of three years from the
close of the insolvency if the insolvent has not
obtained a certificate of discharge any balance remain-
ing unpaid in respect of any debt proved in the
insolvency but without interest in the meantime shall
be deemed to be a subsisting debt in the nature of a
judgment debt and subject to the rights of any
persons who have become ereditors of the debtor since
the close of his insolvency may be enforced against
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any property of the debtor with the sanction of the
court or a judge but to the extent only and at the
time and in manner directed by such court or judge
and after giving such notice and doing such acts as
may be prescribed in that behalf.

ParT VIII.—SUPPLEMENTAL PROVISIONS.
As to Proceedings.

163. The following provisions shall apply to proceedings in
insolvency namely—

(1) Where two or more insolvency petitions are presented
against the same debtor or against debtors being mem-
bers of the same partnership the court may consoli-
date the proceedings or any of them upon such terms
as the court thinks fit.

(2) Where the petitioner does not proceed with due dili-
gence on his petition the court may substitute as
petitioner any other creditor to whom the debtor may
be indebted in the amount required by this Ordinance
in the case of a petitioning creditor.

(8) Proofs of debt may be made by affidavit sworn before
any justice commissioner for affidavits or Registrar or
in any other mode which may be prescribed or which
may be deemed satisfactory by the trustee.

(4) A corporation may prove a debt vote and otherwise act
in insolvency by an agent duly authorized.

(5) In any case of creditors being partners anything by
this Ordinance authorized to be done by a creditor
may be done by any one or more of the members of
such partnership in the name and on behalf of the
partnership. '

(6) A creditor may in the prescribed manner by instrument
in writing appoint a person to represent him in all
matters relating to any debtor or his affairs in which
a creditor is concerned in pursuance of this Ordin-
ance and such representative shall thereupon for all
the purposes of this Ordinance stand in the same
position as the creditor who appointed him. But no
such appointment shall be made by way of sale of a
debt or chose in action.

(7) When a debtor who has been adjudicated an insolvent
dies the court may order that the proceedings in the
matter be continued as if he were alive.

(8) The court may at any time on proof to its satisfaction
that proceedings in insolvency ought to be stayed by
reason that negotiations are pending for the liquida-
tion of the affairs of the insolvent by arrangement or
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for the acceptance of a composition by the creditors
in pursuance of the provisions herein contained or on
proof to its satisfaction of any other sufficient reason
for staying the same make an order staying the same
either altogether or for a limited time on such terms
and subject to such conditions as the court may think
just.

164.—(1.) Whenever any adjudication in insolvency is Consequences !
annulled all sales and dispositions of property and payments ad]udlcatlo%ﬁ
duly made and all acts theretofore done by the trustee or any %ogg s,
person acting under his authority or by the court shall be wvalid
but the property of the debtor who was adjudged an insolvent
shall in such case vest in such person as the court may appoint
or in default of any such appointment revert to the insolvent for
all his estate or interest therein upon such terms and subject to
such conditions if any as the court may declare by order.

(2.) A copy of the order of the court annulling the adjudica- Ordes ann%ltlhélg
tion of a debtor as an insolvent shall be forthwith published in the o o g
Gazette and advertised locally in the prescribed manner and the

" production of a copy of the Gazette containing such order shall be
conclusive evidence of the fact of the adjudication having been
annulled and of the terms of the order annulling the same.

165.—(1.) No proceeding in insolvency shall be invalidated by Formal
any formal defect or by any irregularity unless the court before Seratits
which an objection is made to such proceeding is of opinion that Procecdines.
substantial injustice has been caused by such defect or irregularity Q- 10-5.179
and that such 1n;]ust10e cannot be remedied by any order of such

court.

(2.) The court may if it think fit make an order declaring that
any such proceeding is valid notwithstanding any such defeet
or 1rregular1ty

Evidence.

166. The Registrar or any other person presiding at a meeting Bvidence of
of ecreditors under this Ordinance shall' cause minutes of all Ef@:ﬁ%"g“é%s u
resolutions and proceedings of such meeting to be kept and duly gei;fo:s'm
entered in a book and from time to time to be duly filed in court
and any such minute as aforesaid if purporting to be signed by
the chairman of the meeting at which such resolutions were
passed or proceedings had or a certified copy thereof as herein
provided shall be received as evidence in all legal proceedings and
until the contrary is proved every general meeting of the creditors
in respect of the proceedings of which minutes have been so made
shall be deemed to have been duly held and convened and all
resolutions passed or proeeedings had thereat to have been duly
passed and had.
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167. Any petition or copy of a petition in insolvency any order
or copy of an order made by the court any certificate or copy of a
certificate made by the court in insolvency any deed or copy of
a deed or arrangement in insolvency and any other instrument
or copy of an instrument affidavit or document made or used in
the course of any insolvency proceedings or other proceedings had
under this Ordinance may if any such instrument as aforesaid or
copy of an instrument appears to be sealed with the seal of the
court or purports to be signed by a judge in insolvency under this
Ordinance or sealed with the seal of the registry in insolvency
under this Ordinance be receivable in evidence in all legal pro-
ceedings whatever.

i68.—(1.) Any evidence or depositions taken before any
examining District Commissioner shall be transmitted to the court.

(2.) Any such evidence or depositions and any other evidence
or depositions taken in the insolvency shall be admissible and may
be used in the insolvenecy as the case may require saving all just
exceptions.

189. In any case in which any examination of the insolvent or
of witnesses is had before the court under this Ordinance the court
may on the application of the trustee or any creditor (but at the
expense in the first instance of the party making such application)
direct the evidence of the insolvent or witnesses or any of them to
be taken down by a shorthand writer appointed by the court who
shall be sworn faithfully to report the evidence and in such case a
transcript of the shorthand writer’s or reporter’s notes certified by
liim to be correct shall be admitted to prove the oral evidence of the
witnesses in the same manner as depositions signed by them might
he admitted.

170. In case of the death of the insolvent or his wife or of a
witness whose evidence has been taken by the court or an examin-
ing District Commissioner in any proceeding under this Ordinance
the deposition of the person so deceased purporting to be sealed
with the seal of the court or to be signed by the examining Distriet
Commissioner or a copy thereof purporting to be so sealed or to be
so signed shall be admitted as evidence of the matters therein
deposed to. ’

171.—(1.) A copy of the Gazetie containing any advertise-
ment by this Ordinance or the general rules directed or authorized
to be made herein shall be evidence of any matter therein contained
of which notice is so directed or authorized to be given by such
advertisement.

(2.) All proceedings or notices so directed or authorized to be
inserted in the Gazette other than notices by the trustee shall be
marked with the seal of the court and certified by the Registrar.
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Miscellaneous.
172. Where a Registrar under the authority of this Ordinance Expenses of

attends at any place for the purpose of presiding at a meeting of at?‘,%i?d{gg
creditors or of otherwise acting under this Ordinance his travelhnw meem‘ff” e
and incidental expenses incurred in so doing and those of any clerk Xo. 5. s. 187.
or officer attending him shall after being settled by the court be paid

out of the insolvent’s property if sufficient and otherwise shall be

deemed part of the expenses of the court.

173. Any person to whom any thing in action belonging to the power of
insolvent is assigned in pursuance of this Ordinance may bring 2ignee to
or defend any action or suit relating to such thing in action in his Q. m.s. 1ss.
Own name,

174. Where an insolvent is a contractor in respect of any con- savingasto
tract jointly with any other person or persons such person or gmltbcsngzm'
persons may sue or be sued in respect of such contract without the
joinder of the insolvent.

175. BEvery deed conveyance assignment or other assurance Exemption of
relating solely to freehold or leasehold property or to any mortgage g&ﬂifﬁ%@
charge or other incumbrance on or any estate right or interest in Q. 7s.s. 19,
any real or personal property which is part of the estate of any
insolvent and which after the execution of such deed conveyance
assignment or other assurance either at law or in equity is or
remains the estate of the insolvent or of the trustee under the insol-
vency and every power of attorney proxy paper writ order certifi-
cate affidavit bond or other instrument or writing relating solely
"to the property of any insolvent or to any proceeding under any
insolvency shall be exempt from stamp duty except in respect of
fees under this Ordinance.

176. Every action brought against any person for anythmg Limitation of
done in pursuance of this Ordinance shall be brought within six Zc;;nss 191,
months next after the cause of action has arisen and if it shall
appear that the matter complained of was done by authority of
this Ordinance or that such action was brought after the time
limited as aforesaid for bringing the same the verdict shall be
given for the defendant.

Audit.

177. BEvery elected trustee of an insolvent shall from time to Trustee's

return of
time as may be prescribed and not less than once in every six months accounts to

during the insolvency transmit to the official trustee a statement gm;;alstrf;;ee
showing the proceedings in such insolveney up to the date of the q 57 vi.
statement containing the preseribed particulars and made out in No- 1555
the preseribed form and any elected trustee failing to transmit

accounts in compliance with this section shall be deemed guilty of a

contempt of court and be punishable aecordingl_y.
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178.—(1.) The official trustee shall examine the statements
transmitted to him and shall call the elected trustee to aceount for
any misfeasance neglect or omission which may appear on such
statements and may require such trustee to make good any loss the
estate of the insolvent may have sustained by such misfeasance
neglect or omission,

(2.) If the elected trustee fail to comply with suech requisition
of the official trustee the official trustee may report the same to the
court and the court after hearing the explanation if any of the
elected trustee shall make such order in the premises as it thinks
just.

179.—(1.) The official trustee may at any time require any
elected trustee to answer any inquiry made by him in relation to
any insolvency in which such elected trustee is engaged and may
if he think fit apply to the court to examine on oath such trustee
or any other person concerning such insolvency.

(2.) He may also direct a local investigation to be made of the
books and vouchers of such trustee.

180. The provisions of the three last preceding sections shall
be read and construed as applying to every trustee appointed under
Part IX. of this Ordinance as well as to every trustee appointed by
the creditors of insolvents.

181.—(1.) The officers of the court acting in insolvency shall
make to the official trustee such returns of the business of the court |
and their offices at such times and in such manner and form as may
be prescribed by the rules of court.

(2.) The official trustee shall in manner presceribed by the rules
of court frame books which shall be under the regulations of the
rules of ecourt open for public information and searches.

Release of Trustee.

182.—(1.) When the insolveney is closed the trustee shall call
a meeting of the creditors to consider an application to be made to
the court for his release. .

(2.) At the meeting the trustee shall lay before the assembled
creditors an account showing the manner in which the insolvency
has been conducted with a list of the unclaimed dividends if any
and of the property if any outstanding and shall inform the meeting

. that he proposes to apply to the court for release.

(8.) A copy of such account shall be transmitted by the trustee
to the official trustee at least fourteen days before the trustee shali
apply to the court for his release.
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(4.) The official trustee shall make and present to the court a
report, upon sueh decount and such other matters as he may think
ought to be so reported.

(5.) The creditors assembled at the meeting may express their
opinion as to the conduct of the trustee and they or any of them
or the official trustee may appear before the court and oppose the
release of the trustee. .

(6.) The court after hearing what if anything can be urged
against the release of the trustee shall grant or withhold the
release accordingly and if it withhold the release shall make
such order as it thinks just charging the trustee with the con-
sequences of any act or default he may have done or made
contrary to his duty and shall suspend his release until such
charging order has been complied with and the court thinks just
to grant the release of the trustee.

183.—(1.) Unclaimed dividends and any other moneys arising puty of
from the property of the insolvent remaining under the control i

of the trustee at the close of the insolvency of any insclvent or Jiyifends and
accruing thereafter shall be accounted for and paid over to such P“’Pe“"r}i’
account as may be directed by rules of court and any parties No.s,s. 198.
entitled thereto may claim the same in manner directed by such

rules.

(2.) The trustee shall also deliver a list of any outstanding
property of the insolvent to the prescribed persons and the same
shall when practicable be got in and applied for the benefit of
the creditors in manner presecribed.

184. The order of the court releasing the trustee of an insol- Eect of
vency shall discharge him from all liability in respect of any act e
done or default made by him in the administration of the affairs Q. Zb.s. 199.
of the insolvent or otherwise in relation to his conduct as trustee
of such insolvent but such order may be revoked by the court on

proof that it was obtained by fraud.

Unclatmed Dividends.

185. Where any dividends remain unclaimed for five years the Forteiture of
same shall be deemed vested in the Administration and shall be ﬁlv‘:%%ggg 2
paid by the trustee into the Treasury to the credit of the Public ™™™

Q. Ib. s. 200.
Revenue.

Provided that at any time after such vesting any judge of the
Court may in the case of the disability or absence heyond seas
of the person entitled to the sum so vested or for any other
reason appearing to him sufficient recommend that the said sum
should be repaid out of money provided for that purpose.
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Parr IX.—LIQUIDATION BY ARRANGEMENT.
Regulations.

Regulations as 186. The following provisioﬂs shall be made with respect to
to liquidation . . . R
byarrangement. the liquidation by arrangement of the affairs of a debtor—

X g,gfcéoz. (1) A debtor unable to pay his debts may summon a

general meeting of his creditors and such meeting
may by a special resolution as defined by this
Ordinance declare that the affairs of the debtor are
to be liquidated by arrangement and not in insolvency
and may at that or some subsequent meeting held
at an interval of mot more than a week appeint a
trustee with or without a committee of inspection.

(2) Al the provisions of this Ordinance relating to a first
meeting of creditors and to subsequent meetings of
creditors in the case of an insolvency including the
description of creditors entitled to vote at such
meetings and the debts in respect of which they are
entitled to vote shall apply respectively to the first
meeting of creditors and to subsequent meetings of

- ereditors for the purposes of this section subject to
the following modifications—

(@) That every such meeting shall be presided over
by such chairman as the meeting may elect
and

(b) That no creditor shall be entitled to vote until
he has proved by a statutory declaration a
debt provable in insolvency to be due to him
and the amount of such debt with any
prescribed particulars and any person wil-
fully making a false declaration in relation to
such debt shall be guilty of a misdemeanour.

(38) The debtor unless prevented by sickness or other cause
satisfactory to such meeting shall be present at the
meeting at which the special resolution is passed and
shall answer any inquiries made of him and he or if
he is so prevented from being at such meeting someone
on his behalf shall produce to the meeting a state-
ment showing the whole of his assets and debts and
the names and addresses of the creditors to whom his
debts are due.

(4) The special resolution together with the statement of
the assets and debts of the debtor and the name of
the trustee appointed and of the members (if any) of
the committee of inspection shall be presented to the
Registrar and it shall be his duty to inguire whether
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such resolution has been passed in manner directed by
this section but if satisfied that it was so passed and
that a trustee has been appointed with or without
a committee of inspection he shall forthwith register
the resolution and the statement of the assets and
debts of the debtor and such resolution and statement
shall be open for inspection on the prescribed con-
ditions and the liquidation by arrangement shall be

. deemed to have commenced as from the date of the
appointment of the trustee.

(6) All such property of the debtor as would if he were
made insolvent be divisible among his ereditors shall
from and after the date of the appointment of a
trustee vest in such trustee under a liquidation by
arrangement and be divisible amongst the creditors
and all such settlements conveyances transfers charges
payments obligations and proceedings as would be
void against the trustee in the case of an insolvency
shall be void against the trustee in the case of liquida-
tion by arrangement.

(6) The certificate of the Registrar in respect of the.
appointment of any trustee in the case of a liquida-
tion by arrangement shall be of the same effect as a
“certificate of the court to the like effect in the case of
an insolveney.

(7) The trustee under a liguidation shall have the same
powers and perform the same duties as a trustee
under an insolvency and the property of the debtor
shall be distributed in the same manner as in an
insolvency and with the modification hereinafter
mentioned all the provisions of this Ordinance shall
so far as the same are applicable apply to the case of
a liguidation by arrangement in the same manner as
if the word “insolvent” included a debtor whose
affairs are under hquidation and the word * insol-
veney ” included liquidation by arrangement and in
construing such provisions the appointment of a
trustee under a lignidation shall according to circum-
stances be deemed to be equivalent to and a substitute
for the presentation of a petition in insolvency or the
service of such petition or an order of adjudication
in insolvency.

(8) The creditors at their first or any general meeting may
prescribe the bank into which the trustee is to pay
any moneys received by him and the sum which he
may retain in his hands.
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(9) The provisions of this Ordinance with respect to the
close of the insolvency discharge of an insolvent and
the release of the trustee shall not apply in the case
of a debtor whose affairs are under liquidation by
arrangement but the close of the liquidation may be
fixed and the discharge of the debtor and the release
of the trustee may be granted by a special resolution
of the ereditors in general meeting. Provided that
no trustee shall be released unless his accounts have
been audited in the manner provided in sub-section
(10.) of this section.

(10) The provisions of this Ordinance with respect to the
audit of the accounts of trustees elected by creditors -
in insolvency shall apply to the case of a debtor
whose affairs are under liquidation by arrangement
under this Part of this Ordinance.

(11) The trustee shall report to the Registrar the discharge
of the debtor and a certificate of such discharge given
by the Registrar shall have the same effect as a cer-
tificate of discharge given to an insolvent under this
Ordinance.

(12) Rules of court may be made in relation to proceedings
on the occasion of liquidation by arrangement in the
same manner and to the same extent and of the same
authority as in respect of proceedings in insolvency.

(18) If it appear to the court on satisfactory evidence that
the liquidation by arrangement cannot in consequence
of legal difficulties or of there being no trustee for
the time being or for any sufficient cause proceed
without injustice or undue delay to the creditors or
to the debtor the court may on the petition of the
debtor or of any creditor competent under this
Ordinance to present a petition for adjudication
adjudge the debtor an insolvent and proceedings may
be had accordingly.

(14) Where no committee of inspection is appomted the
trustee may aet on his own discretion in cases where
he would otherwise have been bound to refer to such
committee.

187. The registration by the Registrar of a special resolution
of the creditors on the oceasion of a liquidation by arrangement
under this Part of this Ordinance shall in the absence of fraud be
conclusive evidence that such resolution was duly passed and all
the requisitions of this Ordinance in respeet of such resolution
complied with but any such registration may nevertheless be
discharged by the court upon the applicaticn of any ecreditor
upon sufficient cause shown.
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Parr X.—CoMposiTION WITH CREDITORS.

188.—(1.) The creditors of a debtor unable to pay his debts Regulations as
" . 5 3 . to composition
may without any proceedings in insolvency by an extraordinary uy creditors.
resolution resolve that a composition shall be accepted in satis- g, 88 Wi

faction of the debts due to them from the debtor. 0.5, 5. 204.

(2.) An extraordinary resolution of creditors shall be a resolu-
tion which has been passed by a majority in number and three-
fourths in value of the creditors of the debtor assembled at a
general meeting to be held in the manner preseribed of which
notice has been given in the prescribed manmner and has been
confirmed by a majority in number and value of the ereditors
assembled at a subsequent general meeting of which notice has
been given in the prescribed manner and held at an interval
of not less than seven days nor more than fourteen days from
the date of the meeting at which such resolution was first pasged.

(3.) In calculating a majority for the purposes of a composi-
tion under this section the value of the debts of secured creditors
shall as nearly as circumstances admit be estimated in the same
way and the same description of creditors shall be entitled to vote
at such general meetings as in insolvency.

(4.) The debtor unless prevented by sickness or other cause
satisfactory to such meetings shall be present at both the meetings ,
at which the extraordinary resolution is passed and shall answer
any inquiries made of him and he or if he is so prevented from
being at such meetings someone on his behalf shall produce to the
meeting a statement showing the whole of his assets and debts
and the names and addresses of the creditors to whom such debts
respectively are due.

(5.) The extraordinary resolution together with the statement
of the debtor as to his assets and debts shall be presented to the
Registrar and it shall be his duty to inquire whether such resolu-
tion has been passed in manner directed by this section and if
satisfied that it has been so passed he shall forthwith register the
resolution and statement of assets and debts but until such regis-
tration has taken place such resolution shall be of no validity and
any creditor of the debtor may inspeet such statement at pre-
seribed times and on payment of such fee if any as may be
preseribed.

(6.) Before any such registration shall be made the debtor
shall make oath that he has fully and truly to the best of his
knowledge disclosed all his assets and liabilities and the names
of his creditors and the amount of their debts and that he has
not granted or promised any payment or security or made or
promised any preference of any creditor or entered into any
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collusive agreement for the purpose of obtaining assent to the
resolution and such oath shall be presented to the Registrar and
be registered with the resolution.

(7.) The creditors may by an extraordinary resolution add to
or vary the provisions of any composition previously accepted
by them without prejudice to any persons taking interests under
such provisions who do not assent to such addition or variation
and any such extraordinary resolution shall be presented to the
Registrar in the same manner and with the same consequences
as the extraordinary resolution by which the composition was
accepted in the first instance.

(8.) The provisions of a composition accepted by an extra-
ordinary resolution in pursuance of this section shall be binding
on all the creditors whose names and addresses and the amount
of the debts due to whom are shown in the statement of the
debtor .produced to the meetings at which the resolution has
passed but shall not affect or prejudice the rights of any other
creditors.

(9.) Where a debt arises on a bill of exchange or promissory
note if the debtor is ignorant of the holder of any such bill of
exchange or promissory note he shall be required to state the
amount of such bill or note the date on which it falls due the
name of the acceptor or person to whom it is payable and any
cther particulars within his knowledge respecting the same and
the insertion of such particulars shall be deemed. a sufficient
description of the creditor of the debtor in respect of such debt
and any mistake made inadvertently by a debtor in the state-
ment of his debts may be corrected after the preseribed notice
has been given with the consent of a general meeting of his
creditors. ’

(10.) The provisions of any composition made in pursuance
of this section may be enforced by the court on a motion made
in a summary manner by any person interested and any dis-
obedience of the order of the court made on such motion shall be
deemed to be a contempt of court.

(11.) Rules of court may he made in relation to proceedings
on the occasion of the acceptance of a composition by an extra-
ordinary resolution of creditors in the same manner and to the
same extent and of the same authority as in respect of proceed-
ings in insolvency.

(12.) If it appear to the court on satisfactory evidence that
a composition under this section cannot in consequence of legal
difficulties or for any sufficient cause proceed without injustice
or undue delay to the creditors or to the debtor the court may
adjudge the debtor an insolvent and proceedings may be had
accordingly.
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189. The registration by the Registrar of an extraordinary registration
resolution of the creditors under this Part of the Ordinance 2fI&olition
shall in the absence of fraud be coneclusive evidence that such g.s3s vie
. resolution was duly passed and all the requisitions of this B By 205
Ordinance in respect thereof complied with but any such regis-
tration may nevertheless be set aside or discharged by the court

upon the application of any creditor upon sufficient cause shown.

Parr XT.—OrrENCES.

190. Where a debtor makes any arrangement or composition pebts incurred
with his ereditors under the provisions of this Ordinance he shall ¥ f““‘d;)
remain liable for the unpaid balance of any debt which he incurred R o B2
¢r increased or whereof before the date of the arrangement or
composition he obtained forbearance by any fraud provided the
defrauded creditor has not assented to the arrangement or com-
position otherwise than by proving his debt and accepting dividends.

191. Where a trustee in any insolvency reports to the court order by
that in his opinion an insolvent has been guilty of any offence Srosscstion
under this Ordinance or under any of the provisions of Chapter ¢BIeportof
LIII. of the Criminal Code or where it is represented to the q.1.s. 217
court by any creditor or member of the committee of inspection
that there is ground to believe that the insolvent has been guilty
of any offence under this Ordinance or under any of the said pro-
visions of the Criminal Code the court shall if it appears to the
court that such report or representation is true and that there
is a reasonable probability that the insolvent may be convicted
order the trustee to prosecute the insolvent for such offence and
may hold the insolvent to bail to appear before a justice of the
peace to answer the charge to be preferred against him for such

offence.

182.—(1.) Where the prosecution of an insolvent under this when

Ordinance is ordered by the court or where the insolvent is com- Eﬁgiﬁﬁ’ﬁ,‘;}‘

mitted for trial by order of the court then on the production of (oWt expenses

- to be borne
the o_?der of such court all‘th_e expenses of the prosecution shall tythe = .~
be paid and borne by the Administration. Q. Ib. s. 218,

(2.) In other cases the expenses of the prosecution of an
insolvent for an offence under this Ordinance up to the time of when
his commitment for trial shall be paid and borne by the person Prgrecution

or persons instituting such prosecution.

193. Where any person is liable under any other Ordinance Puaishments
to any punishment or penalty for any offence made punishable Vi
by this Ordinance such person may be proceeded against under °“";:'at‘;;1
such other Ordinance or under this Ordinance so that he be not e B - 5

punished twice for the same offence.
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Section 2. THE SOHEDULE

ORDINANCE OF THE TERRITORY OF PAPUA.
Insolvency Ordinance, 1912.(10)

ORDINANCE OF THE THRRITORY OF NEW GUINEA.
Insolvency Ordinance 1934.(11)

ORDINANCES OF THE TERRITORY OF PApua AND NEW GUINEA.

Insolvency (Papua) Ordinance 1950.(12)
Insolvency (New Guinea) Ordnance 1950.(13)

(10) The Insolvency Ordinance, 1912 is printed in The Laws of the Territory of Papua 1888-1945.
(Annotated), Vol. III., on pp. 2283-2343 ; as to subsequent amendments see the Supplementary
Table printed in Part B of Volume II. §

(11) See the Insolvency Ordinance, 1912 (Papua, adopted) printed in The Laws of the Territory
of New Guinea 1921-1945 (Annotated), Vol. II1., on pp. 2565-2625.

(12; Printed in Part B of Volume IT,
(13) Printed in Part C of Volume II.
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