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REPUBLIC OF NAURU
A 'BILL

FOR AN ACT

Lo prevent terrorists from operating in Nauru and to prevent persons in Nauvru from
taking part in or supporting terrorist and related activities.

[No. 14 of£/2004]

(Certified : 3xrd November K 2004)

Enacted by the Parliament of Nauru as folloivs:

Part 1

(1.

Preliminary

Principal objects

The principal objects of this Act are:

(a) to implement United Nations Security Council Resolution 1373 and
Conventions dealing with terrorism and transnational organised crime;
and

(b)- to prevent terrorists from operating in Nauru; and ‘

(c) to prevent persons in Nauru from taking part in terrorist aclivities ot
supporting terrorisin.

Definitions

In this Act, unless the contrary intention appears:

act of violence mcans an act or omission outside Nauru that, if done or
omitted in Nauru would constitute a criminal offence.

Administrator has the meaning given in the Proceeds of Crime Act 2004

aircraft means any aircraft, whether or not a Nauru-controlled aircraft, other
than an aircraft in the military, customs or police services.

authorised officer means:

(a)

(b)

()

the Director of Police; or
a police officer authorised by the Director nl Police for a provision of
thi. cot;or

a persun authorisad by the Minister [ur Tustice for a provision of this
Act.

child means a person under 20 years.

commander, for an aircrafl, means the person who is for the time being in
command of the airerdft.
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commercial carrier includes a company, or the owner, operator, or person
in charge of any means of transport that engages in the transport of goods or -
people for commercial gain.

consular officer means a consular officer of Nauru, inciuding a consul-
general, consul; pro-consul and consular agent of Nauru.

Convention country means a country that is declared by Cabinet, by Order
published in the Gazetie, 1o be a party to a Convention.

counfer ferrorism  comvenfion means an  instrument mentioned in
Schadule 1.

Nouru-controlled aircraft micans any of the following:
{a) an aircrafl that is {for the time being registered in Nauru; or
(h) an aircraft based in Nauru from time to time; or

{¢) an aircraft charted by a Nauruan or a resident of Nauru or by a
company registered in Nauru.

Court means the District Court of Nauru.

craft includes any aircraft, ship, boat or other machine or vessel used or
capable of being used for the carriage or transportation of persons or goods,
or both, by air or water or over or under water.

defection agent means a substance mentioned in the table to Part 2 of the
Technical Annex to the Plastic Explosives Convention.
enfity means a person, group, trust, parinership, fund or an unincorporated

association or orgamsation. ¥

i

expleftation includes all forms of séxual exploitation {including sexual
servitude and exploitation of another person’s prostitution), forced labour or
services, slavery or practices similar to slavery, servitude and the removal
of organs.

explosive or other lethal device means:

(a) an explosive or other incendiary weapon or device that is designed or
has the capabilily to cause death, serious bodily injury or substantial
material damage; or

(b) a weapon or device that is designed or has the capability to cause death,
serious bodily injury or substantial material damage through the
release, dissemination or imipact of toxic chomicals, biological agents,
toxins or similar substances or radiation or radioactive materials.

Sinancial institufion means a person that carries on a business of any of the
following:

{a) accepting deposits and other repayable funds {rom the publi¢,

{(b) lending, including consumer credit, mortgage credit, factoring (with or
without recourse) and financing of commercial transactions;

(¢) financial leasing;

(Y providing oy iransmissie 4o es; ‘

feY  issuing aud admnistering means o payment (for exes ang, credit cards,
fravellers” chegues and bankers’ drafls);

() entering into guarantees and commitments;

{g) trading for the institution’s own account, or for account of customers,
in mopey market instruments (for example, chegues, bills and
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certificates of deposit), foreign exchange, financial futures and options,
exchange and interest rate instruments, and transferable securities;

«(h) underwriting share issues and participation in such issues;
(i) giving advice to undertakings on- capital structure, industrial strategy

and related questions, and advice and services relating to mergers and
the purchase of undertakings;

(1}  money-broking;
(k) providing portfelio management and advice;
(I} safekeeping and administration of securities;
() providing credit reference services;
(n) providing safe custody services;
(0) insurance, ipsurance intermediation, securities dealing or fuwires
broking;
(p} trustce adminisiration or investiment management ol a superannuation
scheme, other than a closed-end scheme;
(q) dealing in bullion;

{r) operating a pambling house, casind or lottery, including over the
Internet;

(s} a trustee or manager of a unit trust;
{t} atrust or company service provider;

{u) & legal practitioner when helping 1o plan or execute, for his or 11@1
iienl any of the following transactions:

(1) depositing or investing funds;
{i1) buying or selling real properly or a business entity;
(ili} managing assets;
{iv) openingor managing an account with a financial institition;
{v} managing contributions necessary for the creation, operation or
management of a company;
{vi} creating, operating or managing a frust or company; oy
(v} alegal practitioner when acting for a client in a financial or real estate
transaction, to the extent that he or she receives funds in the course of

his or her business for deposit or investment, or to seitle a real estate
transaction;

{w} an accountant,-to the extent that he or she receives funds in the course
of his or her business for deposit or investment;

(x} dealing in rcal estate or high value items including antiques;
{y) any-other prescribed business.

Financial Intelligence Unif has the meaning given by the Anti Money
Laundering Act.

fixed platform Means an  actificial  island, instellation or  structwe
sermanently atlact ©to the sea bew s ¢ the purposes of  ploration or
sloltation of reso. < wy or for other econe e purposces.

forfeiture order means an order made by the Court under section 24,
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Sraudulent travel or identity document means a travel or identity document
that:
(a) has been made, or altered in any way, by a person other than a person
or agency lawfully authorised to make or issue the travel or identity
document on behalf of a country; or
(b} has been issued or obtained through misrepresentation, corruption or
duress or in any other unlawful manner; or

{c} 1is being used by a person other than the lawful holder.

Hague Convention means the Convention for the Suppression of Unlawful
Seizure of Ajrcraft, done at The Haguc on 16 December 1970,

Hostage Convention means the International Converntion Against -the
Taking of Hostages adopted by the General Assembly of the United Nations
on 17 December 1979,

iflegal entry means entering Nauru or any other country without complying
with the reguirements for law{ul entry of that country.

internationgl wicclear transport means the carriage of a consignment of

nuclear material by any means of transportation intended to go beyond the

territory of the country where the shipment originates:

(a) begioning with the departure from a facility of the shipper in the
country; and '

(h) ending with the arrival at a {acility of the receiver within the country of
ultimate destination.

= R

international  organisation  means any organisation of Stales or
Governments of Slates or any organ or any agency of any organisation of
that kind.

internationally protected person means;

{a) any of the following persons while in a foreign country, including. a
member of the person’s {amily accompanying him or her:

(iy a Head of State (mcluding any membér of a collegial body
performing the functions of a Head of State),

(i} a Head of Government;
(iii) a Minister responsible for Forcign Affairs; or

(b} arepresentative or official of a country or an official or other agent of
an international  organmisation of an inter-povernmental character
who, when and where a crime against the person or the person's
official premises, private accommodation or means of transport is
comumitted, 15 entitled under intcrnational Jaw to special protection
{from attack on the person’s freedom or dignity, as well as on the
person’s family forming part of that person’s houschold.

1
e

fanding includes alighting on water.

material benefit includes any type of financial or non-financial inducement,
payment, bribe, reward, advaniage or service.

wiif,, o aircraft means., ireraft of the navi. Jdlitary or air foreed <l any
county
mifitary device inchudes a shell, bomb, projectile, mine, missile, rocket,
i . charge, grenade or perforator, lawfully manufactured exclusively for
milttary or police purposes.
military service includes naval and air force service.
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Minister means the Minister for Justice

Montreal Convention means the Convention for the Suppression of
Unlawful Acts Against the Safety of Civil Aviation, done at Montreal on
23 September 1971,

Mutual Assistance in Criminal Matters Acf means the Mutual Assistance
in Criminal- Matters Act 2004

New York Convention means the Convention on the Prevention and
Punishment of Crimes Against Internationally Protected Persons, Irzc:izzdmg
DPriplomatic Ageats, done at New York on 14 December 1973,

nuclear material means any of'the {ollowing:

{a) plutonium with an isctopic concentration ol not more than 8G% in
plutoninm-238;

(b}  uranium:233;

{c} wanium conlaining vranium-233 or uranium-235 or both;

(dy wuranium with a naturally occurring isolopic Ce:}ﬁ@ﬂt{ﬁtl{;ﬁ, other than
uranium in the form of ore or ore residue;

(e) asubstance containing nuclear material,

Nudlear Material Convention means the Convenlion for the thséc ]
Protection of Nuclear Material, done at Vienna and New York on 3 March
1980,

operator, for a crafl, means the owner, operator or. person having for the
time being command or charge of the crafi, other than a pilot of a ship, a
Tharbour master or a Jaw enforcement officer acting in the course of his or
her duties.

organised criminal group means a group of at least 3 persons, existing fora
period of time, that acts tog,et 1er with an objective of obtaining material
benefits from the commission, of offences that are pamsbabio by a
maxinum penalty of at least 4 years imprisonment.

people smuggling means the arranging or assisting of an unauthorised

person’s illegal entry into any country.

People Smuggling Protocol means the Protocol Against the Smuggling of

Migrani§ by Land, Sea and Air, Supplementing the United Nalions

Convention Against Transnational Organised Crime.

People Trafficking Protocol means the Protocol to Prevent, Suppress and

Punish  Trafficking in  Persons, Especially Women and Children,

Supplementing the United Nations Convention Against Transnational

Organised Crime.

plastic explosive means an explosive that:

(ay 1s formulated with | or more high exp!oswcs that in- their pure form
have a vapour pressire less than 107 Pa at a temperature of 25°C; and

(M s formulated with a binder material; and

(¢) +  shenmixed, malle  wzor flexible at ne. 2] room temperatu

Plastic +.0plosives Conventic o ineans the Conves won on the Markang of
Plastic L};pkosavcs for the Purpose of ldentification, done at Monireal on
1 March 1991.

Privcipal Immigration: Officer has the samec meaning given in the
Immigration Act 1999,
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privileged communication means a confidential communication, whether
made directly or indirectly through an agent:

{a) between:

(i) alawyer in his or her professional capacity and another lawyer in
the same capacity; or

(it} a lawyer in his or her professional capacity and his or her client;
and

{b) to ebtain or give iegal advice or agsistance: and

{c) not for the purpose of committing or assisting the commission of an
illegal or wrongful act.

property includes:

(a) assets of every kind, whether corporeal or incorporeal, moveable or
immovable, tangible or intangible; and

(b) 'legal documents or instruments in any {orm including electronic or
digital, evidenecing title fo, or interest in, such assets, including but not
Jimited to bank credits, travéllers chegues, bank cheones, money
orders, shares, securilies, bonds, drafts and letiers of credit.

public efficial includes a person who is a member of the public service or
provides a public-service.

receiving country means:

(a) for pceple amugg[mg -+ the country into which the unauthorised
person’s enlry is arranged; or g

{b) for people tralficking — the country inlo which a trafficked person is
brought as part of an act of trafficking in persons.

registrable property means property the title to which is passed by

registration on a register kept under a law in foree in Nauru,

R e .

m

ship means a vessel that is not permanently attached to the sea bed:
(a) including a hovercraft, hydrofoil, submarine or other floating craft; but

{b} not including a warship, a ship owned or operated by a state and being
used as a naval auxiliary or for customs or police purposes or a sh1p
that has been withdrawn {rom navigation.

specified entify means a person or entity:

{(a) that is preseribed under scetion 4; or

(b) for which a declaration under section 5 has been made.
specified means: includes any of the following:

{a) threat;

(b) use of force or other forms of coercion;

{c) abduction,

(@) fraud;

(e) oreplis

N abi  of puwerorofa pe wion [ vuincrabilic

{g) glving or receiving payments or benefils to achieve the consent ol a
person having control over another person.

TR

tferrorist act has the meaning given by section 3.
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terrorist group means:

{2) an entity that has as one of its activities or purposes committing, or
facilitating the commission of, a terrorist act; or

(b) a group that is a specified entity.

ferrorist property means:

(a) property that-has been, is being, or is likely to be used to commit a
terrorist act; or

(b3 property that has been, (s bcmg, or is likely to be used by a terrorist
group; or

(¢} property owned or controlled, or derived or generated from property
owned or controlled, by or on behalf of a spw;f%ui entity,

~

Tokyo Convention means the Convention on Offences and Certain Other
Acts Commitied on Board Aircrafl, done at Tokyo on- 14 September 1963,

trafficked person means a person who is the vietim of traflicking in
persons.

trafficking in. persons means the reeruilment; transportation, transfer,
harbouring or receipt of a person {or the purpose of exploitation.

anauthorised person, for a country, means a.person who is not a citizen of
the country or is not in possession of all the documents required by the law
of the country for the person’s lawful entry into the country.

unfawful employee, for an employer, means a person whom the employer
knows, or ought reasonably to know, is not entitled under The Immigration
Act 1999 to underntake employment in the employer’s service.

unmarked plastic explosive mean a plastic explosive that:
{a) does not contain a detection agent; or

4

(b) at the time of manufacture, does not contain the minimum
concentration level of a detection agent mentioned in the table to Part 2
of the Technical Annex to the Plastic Ixplosives Convention.

4

weapen. includes a firearm, chemical, biological or nuclcar weapan.

(2) Forthis Act:
(a) the period during which an aircraff is in flight 15 taken (o include:

(i) any period from the moment when all its external doors are
closed following embarkation until the moment when any door is
opehed for disembarkation; and

(i1 for a forced landing —— any period until the competent authorities
take over responsibility {or the aircraft and for persons and
property on beard; and

{b) an aircrafl is taken to be in service:

N during the whe' of the period. thal “rains with the pr Dight
arepartaton of the  sraftio & fhight aie onds 24 howrs afler e
imrait lunds having vompleted that flight, and

(ii) at any time (outside that period) while, in accordance with
paragraph (a), the aircraft is in flight.

X

(3} For this Act, a reference to an aircraft in flight includes a reference {o an
aircraft during any period when it is on the surface of the sea or Jand but not
within, the territor ial limits of ary country.
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{(#) For this Act, unless the context otherwise requires, a referenée to a country

or the territorial limits of a country is taken to include a reference to the
territorial waters, if any, of the country, '

3 Definition of terrorist act
{1} Forthis Act:
ferrorist dct means an act or omission in or outsjde Nauru that:

(a) constitules an offence within the scope of a counter terrorism
couvention; or

(b} is mentioned 1n subsection (2).

(2} For paragraph {1) (b}, the act or omission:
(a) must:

(i) involve death or serious bodily injury to a person; or

(i1} involve serious damage to property; or

(iii} endanger a person’s life; or

(iv) create a serious risk to the health or safety of the public or a

section of the public! or
{v) involve the use of weapons; or

{vi) involve introducing inte the environment, distributing or
exposig the public to any: ’

{A) dangerous, hazardous, radioactive or harmful substance;
or

(B} toxic chemical; or
(C) microbial or other biological agent or toxin; or
(vil) involve serious distiption to any system or the provision of

services directly related to egsential infrastructure (such as water
or electrical power supply} ; and

(b) must be intended or, by its nature and context, reasonably be regarded
as being intended:

(i} 1o intimidate the publie or a section of the public; or

(i) to compel a government or an international organisation to do, or
reftain from doing, any act; and

(¢) must be made for the purpose of advancing a political, ideological, or
religious cause. .

(3) However, an act or omission nientioned in subscction {2) does not include
an act or omission that;

(a) is commitied as part of an advocacy, protest, demonstration, dissent or
industrial action and is not intended to result in any harm nientioned in
~vhparagraph (2) 10 75 G or (iv) o

{b) o rsina situation s gmed conflict eui | at the time und » : the
place it ocewrred, i accordance with wiics of international iaw
applicable to the conflict.

G DN




Eﬁ N t}
E Counter Terrorism and Transnational Organised Crime Bill 2004 Page - 1‘2
Part .2 Specified entities

4 Regulations specifying certain entities

The Minister for Justice may make regulations prescribing as a gpecified

entity a person or group ift

{ay the Security Council of the United Nations has made a decision under
Chapter 7 of the Charter of the United Nations relating wholly or partly
1o terrorism; and

(by the entity is identified dn the decision, or using a mechanism
established under the decision, as an entity to which the decision
relates,

.
o

Declarations that certain entities are specified entities
(13 The Minister for Jistice may apply to the Court for a declaration under
subsection (3) if the Minister has reasonable prounds to believe that:

(a} an enlity has knowingly committed, attempted to commit, panticipated
in committing or facilitated the commission of a terrorist act, or

(b} an cntity is knowingly acting on behalf of, at the direction of or in
association with an entity mentioned in paragraph (a}; or

(¢) an entity (other than an individual) is wholly owned or cffectively
controlled directly or indirectly by an entity mentionced in paragraph (a)
or (b). '

(2) The Court
{a} may make orders for service of the application; and
() may deal With the application ex partc.

A

i .
(3) 1f the Court is satisficd that there is evidence 10 support the application, the
Court mnay:

{a}) declare the entity to be a specified.entity; and
(b} require the Minister for fustice to give notice of the declaration o any
person who may be affected by the declaration.

(4} The declaration must be published in the Gazclle.

Ravodation of declarations

(1} If the Court has made a declaration under section 5 in relation 0 an entity,
the Court may, on application by the Minister for Justice or the specified
entity, revoke the declaration.

(=]

(2) 1 the application is made by the specified entity:
{wy  he specificd cnte  must give remse. ¥2owritten nou. of the
o eationto the Mut, o+ Tor Justice; and
(b) belore deciding on the application, the Court must heay from the
Minister for Justice.

%

{3y "I'he Court must:
(a) if the Court decides that there are reasonalhie grounds to do so, r¢voke
the declaration; or

£ ¥



g!w AL

Counter Terrorism and Transnationa! Organised Crime Bill 2004 Page - 13

(b) if the Court decides that there are no reasonable grounds to revoke the
) declaration, refuse the application.
; ,
E ’ (4) If the Court revokes the declaration, the Minister for Justice shall:
{(a) if practicable, tell the entity in writing; and
{(b) publish a notice of revocation'in the Gazette.

7 Procedure

(1) For a hearing under this Part, the Court:

(a) may hear any evidence or information presented by the Minister for
Justice in the absence of the entity or counsel representing the entity, or
the public, if the Court thinks that disclosure of the information would
prejudice national securily or endanger the safety of any person; and

(b) may receive in evidence anything that would not otherwise be
admissible as evidence (including information from the government or
institution or agency of a foreign country or an international

organisation), that the Court thinks is reliable and relevant.

(2) For a hcaring under section 5 or 6, the Court must give the entity a

statement summarising the information available to the Court, without

: disclosing any information that the Court thinks could prejudice national
security or endanger the safety of any person.

8 Review of declarations .

(1) The Minister for Justice shall review all declarations made under subsection
5(3) every 12 months to determine whether therc are still reasonable
grounds, as set out in subsection 5 (1), for the declarations to continue to
apply to specified entities.

.
g

(2) If the Minister for Justice determines that there are no reasonable grounds
for a declaration to continue to apply to a specified entity, the Minister for
Justice must apply to the Court-that the:declaration be revoked in relation to
the specified entity.

9 Appeal

The Minister for Justice or an entity in relation to which a declaration is
made may appeal to the Supreme Court against a decision made by the
Court under this Part.

Part 3 Offences

10 Terrorism financing

A person st provide or wwllec, ~v any means dire. v or indirectly
any property,- itending knome ar having reasonabic grouis to belicve
that the propeity will be used in full or in part to carry out a terrorist act.

Maximum peénalty: imprisonment for life.
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11 Provision of property or services to specified entity

(1} A person must not, directly or indirectly, knowingly make a‘sgaiiab!é
property or financial or other related services to, or for the benefit of, a-

specified entity, other than for the purposes of humanitarian aid or legdl
services.

Maximum penalty: imprisonment for 20 years.

(2} Subsection (1) does not apply if the provision of the property or service is of
a kind that is anthorised by a resolution of the United Nations Security
Counceil.

12 Dealing with terrorist property
(1) A person must not knowingly:
(a) deal, directly or indirectly, in any letrorist property; or
(b) colleet or acquire or possess lerrorist property; or

{c) enter imo, or facilitate, directly or indirectly, any transaction in respect
of terrorist property; or

{d) convert, conceal or dispuise terrorist property.

R G G CGE G GG A @

Maximum penalty:  imprisoniment for 20 years.
{2} A person does not commit an offence under paragraph (13} (a), (b) or (¢} if
the-person:

(a} tells the Minister for Justice, in writing, as soon as the person becomes
aware that the property is terrorist property; and

(b) acts in accordance with any directions of-the Minister for Justice for the
property.

»‘.

13 Harbouring: of persons committing terrorist acts !

A person must not harbour or conceal, or prevent, hinder or interfere with
the apprehension of, any other person knowing or having reason to believe
that the other person:

(2) has commitied or is plahning or likely to commit a terrovist act; or
(by is a member of a specified entity,

Maximum penalty: imprisomment for life.

14 Provision of weapons to terrorist groups

0N

A person must not knowingly offer to provide, or provide, a weapon to:
(a) a specified entity; or
{(b) amemberof a specified entity; or

<) any ofl.t pers.  Toruse by, vefor - benefit on, o Spect: ' entity ot @
member ~F A specioed entity.

Makimum penalty: imprisonment for life.
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15 . ‘Recruitment of persons to be members of terrorist groups or to
participate in terrorist acts

A person must not knowingly agree to recruit, or recruit, another person:
{a) to be a member of a terrorist group; or
(b} to participate in the conmmission of a terrorist act.

Maximuny penalty: impnisonment for life.

Part 4 Management and forfeiture of property
of specified entities

Division 1 Management

16 Direction to-take control of property

(1) The Minisier for Justice may apply fo the Court for a direction under
subsection (3) for property in Nauru if the Minister for Justice has
reasonable grounds o believe that the property is terrorist property.

(2} The Cowrt:

{a) may make orders for service of the application; and
(b) may deal with the appiication ex parte.

{3} If the Court is satisfied that thete is evidence to support the application, the
Court may direct the Administrator 1o take custody and control of the

property.

{4) The direction;
{8) must specify the property concerned; and
(b) may be subject to conditions.

(5) A person who has custody or control of property mentioned in the direction
must allow the Administrator to take custody and control of the property in
accordance with the direction.

17 Notice of direction

{1) Notice of the making of a direction under section 16 nwst be given:

{(a) as soon as possible to the person who owns or controls the property, if
practicable, if the person or a representative of the person is in Nauru;
and

{b) to anmy other person that the Minister for Justice thinks may have an
interest in the property.

(2) I dure 1o comply witl. subeection (1) dow: not affect the valisus of the
dir, o




13

Counter Terrorism and Transnational Organised Crime Bill 2004. Page+ 18

18 Variation, revocation, or expiry of direction

(1) If the Court has made a direction -under section 16, the Court may, on

. application by the Minister for Justice of the person who owns or controls
the property:

(a) make another direction under section 16 varying the conditions of the
direction or the property that is subject to the direction; or
(b) revoke the direction.

-
i

{2) If the application is made by the person who owns or controls the property:

{a) the person must give reasonable written notice of the application to the
Minister for Justice: and

(b) before deciding on the application, the Court wwust hear from the
Minister for Justice.
(3) The Court niust:

{a) 1f the Court decides that there are reasonable grounds to do so, revoke
the direction; or

(by if the Court decides that there are no reasonable grounds 1o reveke the
direction, refuse the application.

(4} If the Court revokes the direction, the Minister for Justice nwist:
(a) tell the person who owns or controls the property in writing; and
(b) publish a notice of revocation in the Gazeue.

(5) If not earlier revoked, a direction under section 16 about property of a
specified entity expires ift

(a) for property of a specified entity —= the entity ceases to be a specified
entity; or .

(b) aforfeiture order is made under section 24 in relation to the property.

19 Appeal

The Minister or a person whose property is subject to a direction may
appeal 1o the Supreme Court against a decision made by the Couwrt under
this Parf.

20 Further provisions on management of property of specified’
entities

Part 3 of the Proceeds of Crime Act apply, with the following (and all other
necessary) modifications, 10 property that is the subject of a direction under
section 16,

21 Third parties may apply for relief

| (1) A person. :mfwer than the pepson who owns or ¢*rils the property,
claims a1 lovest in property « 4 18 subject to a du . lion under yemon ,,?‘-3
(not being ;};operty to which subsection (2) applies) may dpply to-the Court
for an order under section 22.

(2) The person must give wrilien notice of the applicstion to the Minister, who
is a party to any proceedings on the application.

=
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22 Court may grant relief to third party

A1) Subsection {2} applies if:
{(a) aperson makes an application under section 21; and
{b) the Court is satisfied that the person's claim to the interest is valid.

(i) The Court must make an order:
{a) declaring the nature, extent, and value of the person’s interest in the
propetty; and
(&) declaring that the interest is no longer subject to the order under section
16: and

(by ifthe interest is held by the Administrator:

(iy directing the Administrator to transfer the interest 1o the person;
or

(i1} declaring that there is payable by the Administrator to the person
an amouiit cqual to the value of the interest declared by the
Court.

(3} However, the Court may, if it thinks fit, refuse to make an order if it is
satisficd that:

(a) the person was knowingly involved in any way in the carrying out of
the terrorist acts that are the basis of the designation of the entity as a
specified entity, or is an entity that is wholly owned or elfectively
controlled, directly or indirectly, by the specified entity; or

(b3 if the person acquired the interest at the time of or after the designation
of the entity as a specified enfity, the applicant did not acquire the
interest in the property in good faith and for value, without knowing or
having reason to believe that the property was, at the time of the
acquisition, property subject o a direction under section 16,

Division 2 Forfeiture

23 Application for forfeiture order

(1) The Minister may apply to the Court for a forfeiture order against terrorist
property.

(2) The Minister shall:

(a) name as respondents to the application only those persons who arc
known to own or control the property the subject of the application;
and ‘

(b) give notice of the application to each respondent in the manner directed
by the Court.

(3) The Coni may, at any tme before the final determination of the
application, malke orders for:
) oservice of (he a; lication on any peren whom the Courl Cuinks has an
interest in the property; and
(b) publication of notice of the application.

{(4) Any person who claims an interest in the property may appear and present
evidence at the hcarihg of the application.
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24

25

26

.

Making forfeiture order

(1} Hthe Court 1s satisfied, on the balance of probabilities, that the property the
subject of the application is terrorist property, the Court must order that the
property be forfeited to Nauvru.

(2) If the Court is satisfied that a person mentioned in paragraph 23 (2) (a) or
(3} (a):

(a)

has an interest in the property the subject.of the application; and

{b) has exercised reasonable care to ¢nsure that the property is not terrorist

(o)

property; and
is not a member of a specified entity;

the Court must order that the interest is ot affected by the ordey and declare
the nature and extent of the inforest

(3} Ifthe Cowrt makes a forfeiture order, the Court may give any dircctions that
are necessary or convenient to give effect to the order.

{4y If the Cowrt refuscs to make a forfeiture order, the Court must make an
order that describes the property and declare that it is not terrorist property:

Effect of forfeiture order
{1} If the Court makes a forfeiture order against property, the order vests the

property absolutely in the State.

{2} Hthe Court makes a forfeiture order against registrable property:

(a)

(e)

the order vests the property in the State in equily, but does not vest it in
the State at law until the applicable registration requirements have been
complied with; and .

the State is entitled 10 be registered as owner of the property; and:

the Minister for Justice may do, or authorise the doing of, anvthing
necessary or convenient to obtain the registration of the State as owner,

including the execution of any necessary instrument; and

the: Minister for Justice may do anything necessary or convenient 10
give notice of, or othorwise protect, the State’s equitable interest in the
property; and

anything done by the Minister for Justice under paragraph (d) is not a
dealing for paragraph-(3} {a).

(3) Ifthe Court makes a forfeituré order against property :

(8)

(b)

the property must not, except with the leave of the Court and in
accordance with any directions of the Court, be disposed of, or
otherwise dealt with, by or for the State, before & months after the
[orfeiture order was made; and

the pr =1ty may be dispos * of, and the-proces * applied or othien
dealt w, s the Minister 1t “astice directs, aie » months afler th.
forfeiture order was made.

Protection of third parties

(1) A’person who claimis an interest in property that has been forfeited and who
has not been given notice under paragraph 23 (2) (a) or (3} (2} may apply to
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27

28

2)

€)

4)

(2)

the Court, within 6 months after the forfeiture order was made, for an order
under subsection (4).

The person must give reasonable written notice of the application to the
Minister for Justice.

The Minister for Justice:
(a) is a party to the proceedings in an application under subsection (1); and
(b) may make an application under subsection (1) for a person. ‘

If a person applies to the Court for an order about the person’s interest in
property, the Court must make an order declaring the nature, extent and
value (as at the time the order is made) of the person’s mterest if the Court
is satisficd in accordance with subsection 24 (2).

An appeal lies to the Supreme Court from an order under subscction (4).

Return of property

The Minister must, on application by a person who has obtained an order
under subsection 26 (4), if the period for appeals has expired and any appeal
{rom that order has been determiined or has lapsed:

(a) return the property, or the part of it to which the interest of the
applicant relates, to the applicant; or

(b) if the interest in the property is no donger vested in Nauru, pay an
amount equal to the value of the interest of the applicant, as declared in
the order, to the applicant.

Subscetion (1) does not apply to any property returned, or amount paid, to

the person under section 22.

Appeal

The Minister or a person affected by a decision made by the Court under
this Part may appeal to the Supreme Court against the decision.

Division 3 information

29

(1)

(2)

)

Disclosure of information

A financial institution must 1mmedlately tell the Secretary for Justice about
the existence of any property in its possession or control:

(a) that is owned or controlled, directly or indirectly, by or for a specified
entity, including property derived or generated from that property; or

(b) for which there are reasonable grounds to suspect is property of a kind
metioned in paracovapn {3).

The secrewary for Justice may tell the finane =i hinelligence autn Sty or
other appropriate authority of a foreign country about any information it has
about any property of the kind mentioned in subsection (1), if the authority
thinks the information would be relevant to the foreign country.

Infotmation may be given under subsection (2) subject to any condmons
that the Secretary f or Justice delermiues.
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(4) A financial institution must te]] the Financial Intelligence Unit about every
dealing that occurs in the course of its activities and for which there are
reasonable grounds to suspect is related o the commission of a terrorist act.

{5} No civil or criminal proceedings lie against a person for making a disclosure
or report, in good faith, under subsection (1), (2) or (4).

{(6) Nothing in subsection (1} or {4) requires a lawyer to disclose a privileged
communication, other than information about a financial transaction
recorded for a trust account of the lawyer within the meaning of The Legal
Fractitioners Act.

(7). A person who receives information under subsection (13, (2) or (4) must not
disclose the information or s source except:
~ {a) for the purposes of:
(1) the enforcement of this Act; or
{(11) the detection, investigation ot proseculion of an offence under
this Act; or
(iit) providing assistancé imder the Mutual Assistance in Criminal
Matters Act; or
{b) in accordance with an order of a court,

{8) A person must not contravene subsection (1) or (4).

Maximum penalty:  imprisonment for 15 years.

Part 5 General powers

o

30 Controlled delivery of property

#
(1} This scction applies lo an authorised officer who has reasonable grounds to
believe that a person has committed, is committing or is about to commit an
offence under this Act.

(2) The aithorised officer may allow property, that the authorised officer
reasonably suspects has been, is being or may be used to commit an offence
under this Act, 1o enter, leave or move through Nauru for the purpose of
gathering evidence to identify a person or to facilitate a prosecution for the
offence.

. .

{3) An authorised officer does not'commiit an offence under this. Act if:

(a) the authorised officer is engaged in investigation of a suspected offence
under this Act; and
{by the offence involves property that the authorised officer reasonably
suspects has been, is being or may be used to commit an offence under
s Act; and

(¢) . zuthorised office  1ys not take actic. 92t the authorise ' nificer

. wauid otherwise be regaured 1o take under tins Act, for the purg. se of
the investigation.

}
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Provision of information relating to persons, goods or craft
entering or leaving the country

{1} The operator of a craft:
(a) arriving in or departing from Nauru; or
(b)Y registered in Nauru, departing from any place outside Nauru;

must give the Secretary for Justice any information in his or her possession,
relating to persons or goods on board, or expected to be on board, the craft.

(2) A person must not contravene subsection {1).
Maximum penalty: 10 years.

{(3) The Sceretary for Justice may give the competent authority in a foreign
country any information:

{a) in his or her possession relating to persens entering or leaving Nauru;

and .

{b) that is required by the laws of the foreign country.

(4} The provision of information under subsection (1) or (3} is taken not to be a
contravention of any provision of law prohibiting the disclosure of the
information,

(5) No information provided to the Secretary for Justice under subsection (1)
may be used or disclosed by the Secretary for Justice except for the purpose
of protecting border security, national security or public safety,

{6) The Minister may make regulations generally to give effect to the purposes
of this section, including regulations prescribing the types or classes of
information that may be:

{a) provided under this section; of
(b) disclosed to the competent authority of a forcign country.
{¢) Such regulations may include the following information:

a. detaills of craft movements, including name of the craft,
* registration numbes or identifier, estimated time of arrival ot
depariure and place or origin and destination; and or

b. personal information including the persons name, date of birth,
gender, passport number, nationality and travel documents.

‘Power to'prevent entry and order the removal of persons

(1) An authorised officer must not grant an endorsement or other authority
permilting a person to enter Nauru i he or she has reasonable grounds to
suspect that that person has becen, is, or will be, involved in the commission.
of a terrorist act.

If the Secrotary «  lustice has feaso. ‘e grounds {o susp * that a person,
other than a citize... in Naura has b, o, is or will be, 1voived in the
commission of a terrorist act, he or she, in consultation with the Principal
Lhnmigration Officer, may make an order requiring the person 1o leave
Nauru and {0 remain out of Nauru,

(3} A person against whom an order under subsection (2) is made shall leave
Nauru and -must, so long 2s the order is in force, rémain out of Nauru.

% e S

L]
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{(4) A person whom an order under subsection (2) is made, may appeal such
order to the Supreme Court,

(5) A person against whom an order under subsection (2) is made may be:

(a) detained in such manner as may be directed by the Secretary for Justice
for no more than 7 days, or any longer period that is reasonably needed
to arrange for the person’s removal from Nauru; and

() placed:on a craft leaving Nauru,

33 Exchange of information relating to terrorist groups and
terrorist acts

The Secretary for Justice may disclose to the approprate authority of a

foreign country any information in ils possession relating to any of the

following:

{2) the actions or movements of terrorist groups or persons suspected df
involvernent in the comnission of lerrorist acts;

(b} the use of forged or falsified iravel papers by persons suspecled of
involvement in the commission of terrorist acts;

(¢} traffic in explosives or other Icthal devices by terrorist groups or
persons suspected of involvement in the commission of terrorist acts;

{d) the use of communication technologies by terrorist groups; and

if the disclosure is not prohibited by any provision of law and will not, in
the Secretary for Justice’s view, prejudice national security or public safcty.

34 Regulations

The Minister may make regulations in relation to all matters for which
regulations are required or authorised to be made by this Adt, including the
power to add or omit items to or from Schedule 1. J

Part 6 ‘Counter-terrorism conventions

Division 1 Tokyo Convention — aircraft

35 Application of criminal law to aircraft

(1) An act or omission taking place on board a Nauru -controlled aircraft while
in flight other than in or over Nauru that, if taking place in Nauru would
constitute an offence under the law m force in Nauru, constitutes that
offence,

(2) Subsection (1} does not apply to an act or omission that would, if committed
in Naur be an offence but that is expressly or imnliedly authorised »rder
the law in it me in Nauru when  wing place outside v,

36 Specified aircraft

If the Minister is satisfied that the requirements of Article 18 of the Tokyo
Convention have been satisfied; the Minister may, by notification published

s
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37
(N

2)

(3)

()

(3

38
()

in the Government Gazette, declare that a specified aircraft is taken to be
registered in a specified Convention country.

General powers of commander of aircraft

The commander of an aircraft in flight may take any reasonable measures
necessary for the purposes mentioned in subsection (2) in relation to any
person on board the aircraft, including restraint of the person and the use of
force, if the commander has reasonable grounds to believe:
(a)} that the person has done or is about to do any act on the aircraft while it
is in flight that jeopardises or may jeopardise:
(i) the safety of the aircraft or of persons or property on board the
alreraft; or
{it)y good order and discipline on board the aireraft, or
{) that the person has done on the aireraflt while in flight any act that in
the opinion of the commander is a serious offence under a law in force
in the country in which the aircraft is registered, not being a law of a
political nature or based on racial or religious discrimination.

The purposes mentioned in stbsection (1) are:
(a) to protect the safety of the aircraft or of persons.or property on boazd
the aircraft; or
{(b) to maintain good order and discipline on board the aircraft; or

{¢) to enable thc commander to disembark or deliver that person in
accordance with subsection (5). LT

For paragraph (1} (b), a Nauru -controlled aircrafl is taken to be registered
in Nauru whether or-not it is so registered and whether or not it is registered
in another country.

A member of the crew of an aircraft and any other person on board the
aircraft may, at the request or with the authority of the commander of the
aircraft, and a member must if required by the commander, render
assistance in restraining any person whom the commander is entitled under
subsection (1) to restrain.

At any time when the aircraft is in flight, a member of the crew of the
aircraft or any other person may, without obtaining the authority of the
commander, take any measures mentioned in subsection (1) in relation to
any person on beard the aircraft that the member or other person has
reasonable grounds to believe are immediately necessary to protect the
safety of the aircraft or of persons or property on board the aircraft.

Restraint of persons on aircraft

Any restraint imposed on a perscn on board an aircraft under section 37

1.y be continued afte the time when the »*-craft first ceases to Me in flight

dntvifs

(a)} ihe aircrafl first ceases to be in flight in the territory of a cownury that is
not a party-to the Tokyo Convention and its authorities refuse 10 permit
the disembarkaticn of the person in order to deliver that perseh to the
competent authoritics of the country; or




; n * Counter Terrorism and Trangnational Organisc! gr!ms Bilk 5!54 !ag: - !!

(b) the aircraft makes a forced landing and the commander is unable to
deliver that person to the competent authorities; or

(¢} the person agrees to continued restraint for onward carriage.

(2) The commander must as soon as is reasonably practicable, and if possible
before landing in a country’s territory, cause notification to be given to the
appropriate authority of the country where the aircraft ceases to be in flight
of the fact that a person on board the aircraft is under restraint and of the
reasons for the restraint.

(3) Subject to the notification mentioned in subsection (2), restraint may be
continued after the aircraft {irst eeases to be in flight:

{a} for any period (including the period of any further flight) between that
time and the first occasion on which the commander is able with any
requisite consent of the appropriate authorities to disembark or deliver
the person under restraint in accordance with section 39; or

(b) if the person under restraint agrees to continue his or her journey under
restraint on board.that aircraft.

39 Disembarkation and delivery of person

(1). The commander of an aircrafl may disembark any person on board an
aircraft in any country in which the aircraft may be if, for any person on
board the aircrafl, the commander:

(a) has reasonable grounds to believe that the person is about to do any act
mentioned in paragraph 37 (1) (a); and
(b} believes that it 18 necessary to do so in order to protect the safety of the

aircraft or of perscns or property on board the aircrafl or 1o maintain
good order and discipline on board the aircraft.

(2) For any person on board the aircrafl that the commander of an aircraft has
reasonable grounds to believe as mentioned in paragraph 37 (1)(b), the
commmander may deliver the person:

(2) in Nauru to a police officer; or

{b) in any other country that is a party to the Tokyo Convention, to an
officer having functions corresponding to the functions of either a
police officer or of an immigration officer in Naur,

40 Reporting and notification obligations

(1} The commander of an aircraft:

(a) if he or she disembarks a person under subsection 39 (1), for a Nauru -
controlled aireraft, in any country or, for any cther aircraft, in Nauru,
must report the fact of, and'the reason for, the disembarkation to:

(i) an appropriate authority in the country of disembarkation; or
59y the appropriate iplomatic or consi'ar office of the couniry of
nationality of that person; and

e -
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(2)

{b) if he or she intends to deliver 2 person under section 39 in Nauru or, for
a Nauru -controlled aircrafl, in any other country that is a Conventioh
country, must, before or as soon as reasonably practicable after
landing, give notification of his or her intention and of the reasons:

(i} if the country is Nauru, to a police officer or immigration officer
or, for any other country, to an officer having functions
corresponding to the functions either of a police officer or of an
immigration officer in Naury; and

(i1} in either case to the appropriate diplomatic or consular office of
the.country of nationality of the person.; and

{c} must give to the appropriate authority evidence in his or her posscssion
about the person’s behaviour.

A commander of an aircralt who, without reasonable cause, fails to comply
with the requirements of this section commits an offence.

Maximum penalty: imprisonment for 10 years.

If the person is delivered to a police officer:

(a) the police officer must take the person inte custody unless he or she has
reasonable grounds to believg that the person has not conmitted the
offence; and

{b) 1f the police officer refuses to take the person into custody — give
written reasons for the rcfusal.

Indemnity for actions under this Division

a1
A person who exercises a power, including restraint, on another person in
accordance with this Division in geod faith is not guilty of an offence and is
not liable to civil proceedings for the exercise of that power,

Division 2 Hague Convention — hijacking

42 Offence of hijacking

(1)

Subject to subscctions (2} and (3), a person on board an aircraft in flight
must not unlawfully, by the use of force or by threats of any kind, seize the
aircraft or exercise control of it, whether the aircraft is in Nauwu or not.

Maximum penalty: imprisonment for life.

Proceedings may be brought for an offence under subsection (1) only if:
(@) the offence is committed on board an aircraft registered in Nauru; or
{b) the offence is comunitted on board an aircraft owned by Nauru; or

(c) the offence is committed on board an aircraft owned by a company or
corporation registered in Nauru; or
(d) the «reeaft on board wlu-h Pr, offence is cu. +wo3ted lands in Nea e s
territory aindthe alleged offunde . is on board; or
(¢) the offence is committed on board an aircraft leased without crew to a
lessee who has his or her principal place of business in Nauru or, if the
‘lessee has no principal place of business in Nauru, if the lessce is a
permanent resident of Naury;
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(3)

Subsection (1) applies to an act committed in relation to an aircraft used in
military, customs or police service only if:
(a) the act is committed in or over Nauru; or

(by if the act is committed outside Nauru, the person committing the act is
a citizen of Nauru.

Division 3 Montreal Convention and Protocol — civil |
aviation
43 Offence to destroy, damage or endanger safety of aircraft

44

(1

(2)

3)

D

(2)

3)

A person must not unlawfully and intentionally:

(a) destroy an aircraft in service or so damage an aircraft as to render it
incapable.of flight or as to be likely to endanger its safety in {light; or

(b) commit on board an aircraft in flight an act of violence that is likely to
endanger the safety of the aircraft,

Maximum penalty: imprisonment for life.

A person must not unlawfully and intentionally place or cause to be placed
on an aireraft in service a device or-substance that is likely 1o destroy the
atrcraft or is likely to damage it so as to render it incapable of flight or so as
to be likely to endanger its safety in {light.

Maximum penalty: imprisonment {or life years.

Subsections (1) and (2} applies to an act commitied in relation to an aircrall
used in military, customs or police service only ift

(a) theact is cormnitted in or over Nauruy; or

{t) if the act is commitled outside Nauru; the person committing the act is
a citizen of Nauru.

Offences involving other acts endangering or likely to danger
the safety of aircraft

A person must not unlawfully and intentionally destroy or damage any
property to which this section applies or interfere with the operation ef that
property, if the destruction, damage or interference is likely to endanger the
safety of aircraft in flight,

Maximum penalty: imprisonment for life.

Subsection (1) applies to any property used for the provision of air
navigation facilities including any land, building, ship, apparatus or
equipment, whether it is on board an airerafl or elsewhere. '

boperson wniit not . entionally ~ommu ate any formatic - which he o
siie knows to e false, aisicading or decepuve in a matenal panicular, i€ the
communication of the information endangers the safcty of an aireraft in
flight or is likely to endanger the safcty of an aircraft in flight.

Maximum penalty: imprisonment for life years.
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(4} Subsections (1) and (3) applies to the commission of an act only if:
(a) the act is committed in Nauru, or
(b} if the act 1s committed outside Nauru:
f (i) the person committing the act js a citizen of Nauru; or
[(i1) the commission of the act endangers or is likely to endanger the
safety in flight of an aircraft registered in Nauru or chartered by

demise 1o a lessee whose principal place of business, or (if none)
whose permanent residence, is in Nauru; or

(iii) the act is committed on board an aircraft that is registered or
chartered in Nauru; or

(iv) the actis committed on board an aircraft that lands in Nauru with
the person who committed the act stilt-on board; or

(v) the person is present in-Nauru.

(5) Subsection (1)} also applics 0 an act committed outside Nauru and that js
commitled in relation to property that 1s situated outside Nauru and is not
used for the provision of air navigation faeilities in connection with
international air navigation, only if the person commitling the act is a
citizen of Naune

=]

45 Offences involving acts of violence at airports sérving
international civil aviation

A person must not- unlawfully and intentionally, using any device, substance

or weapon: .

{(a) perform an act of violence, against a person at an airport serving
international civil aviation, that causes or is hkely to cause serious
injury or death; or

(1) destroy or seriously damage the facilities of an airport serving
international ¢ivil aviation or an aircraft not in service located there or
disrupt the services of the airport;

if the act endangers or is likely to endanger safety at the airport,

Maximum penalty: imprisonment for life years.

g Division 4 Internationally protected persons
5 46 Offences against internationally profected person
: A person nust not intentionally:
{ - {a) commit murder, kidnapping or cother attack on the person or liberty of

an internationally protected person; or,

(b) commit a violent attack on the official premises, private
accommodation or means of transport, of an internationally protected
perse. likely to endanger @t person or that pu n’s liberty; or

(o) threaten w commit ap attack,

e

Maximum penalty: imprisonment for life.
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Division 5 Hostages

47

Offence of taking:-hostage

A person must not:
(a) seize or detain another person; and
(b) threaten to kill, injure or continue to detain the other person;

with intent to compel the government of a country, an mternatxmai
organisation or a person or group of persons to act or refrain from acting as
an explicit or implicit condition for the safety or release of the other person.

Maximum penalty:. imprisonment for life.

Division 6 Nuclear material

48

49

(D

)

()

(4)

&)

Movement of nuclear material

A person must not knowingly import or export nuclear material to or from
Nauru except in accordance with a license or written permit given by
Cablnet

Maximum penalty: imprisonment for life. and fine of no less than $500,000.

A person must not knowingly, without written permission from Cabinet,
transport nuclear material:

(a) over the territory of Nauru; or
(by through any of its seaports or airporis.

Maximum penalty: imprisonment forlife. 2nd fine of no less than $500,000.

. . i,
A person must not knowingly transport nuclear material between 2 places in
Nauruy, through international waters or airspace, without written permission
from Cabinet.

Maximumn penalty: imprisonment for life. and fine of no less than $500,000.

A licence or written permission mentioned in subsection (1), (2) or (3) may
be given only if Cabinet has received a wriften assurance from the person
that the material will, during international nuclear transport, be protected at
the levels mentioned in the Nuclear Material Convention,

A ‘pérson must not knowingly make a false statement or provide a false
assurance o Cabinet under subsection (1), {2} or (3).

Maximum penalty: imprisonment for 20 years. and fine of no less than $150,000,

Ofitnces relating to nuclear material

A person must not intentioniy:

(a) without lawful authority receive, possess, use, transfer, alter, dispose of
or digperse nuclear material in a way that causes or is likely to cause
death or sertous injury to a person or substantial damage to property; or

(b) ssical nuclear material; or
(¢) embezzle or fraudulently obtain nuclear material; or
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(d) demand nuclear material by threat or use of force or any other form of
intimidation; or
{e) threaten:
(i) to use nuclear material to cause death or Serious injury to any
person or substantial damage to any property; or

{(ii) to steal nuclear material to compel a person, state or an
international organisation to do or refrain from doing any act,

Maximum penalty: imprisonment for 20 years. 40d fine of no less than $150,000.
Division 7 Maritime safety

50 - Offences

(1} A person must not unlawfully and intentionally:

(a) seize, or eXercise control over, a ship or fixed platform by force or
threat of force or other form of intimidation; or

(b) commit an act of violence, against a person on board a ship or fixed
platform, that is likely to endanger the safe navigation of the ship or
safety of the fixed platform; or

(¢) destroy a ship or fixed platform,; or

(d) cause damage, to a ship or its cargo or a fixed platform, that is likely to
endanger the safe navigation of the ship or safety of the fixed platform;
or ¥

{e) place, or cause to be placed, on a ship or fixed platform a dévice or
substance, likely:
(1) for a ship - to destroy the ship, or to cause damage to the ship or

its cargo likely to endanger the safe navigation of the ship; or ‘
(1) for a fixed platforn - to destroy the fixed platform or to
endanger its safety; or

(fy destroy or seriously damage maritime navigational facilities or
seriously interfere with their operation in a way that is likely to
endanger the safe navigation of a ship; or

(g) communicate information, that he or she knows to be false,
endangering the safe navigation of a ship; or

(h) injure or kill a person in connection with the commission, or attempted
commission, of an offence mentioned in paragraph-(a), (b}, (c), (d), {e),

(f), or (g).

Maximum penalty: imprisonment for life.

(2) A person must not, with the intention of compelling another person to do or
to refrain from doing any act, threaten to commit an offence mentioned in
paragraph (2) (b), (), (<) or (f) in relation to a ship or fixed platform, if the
threat is likely to endanges the safety of the shup or fixed platform,

4

Maximum penaity: imprisonment for life.




Counter Terrorism and Transnational Organised Crime Bill 2004 Page - 30

51. Arrest and delivery

(1) The master of a ship registered in Nauru who has reasonable grounds to
believe that a person has committed an offence under section 46 against, or
on board, any ship may:

{a) -arrest and detain the person; and

(b) deliver the person to the appropriate authorities in any other
Convention State.

(2} The master of the ship must:

{8} notify the authoritics in the other Convention State before delivering
the person; and

{by pive to the anthorities evidence in his or her possession that the person
has committed the offence.

Maximum penalty: imprisoniment for hfe.

(3) 1f the person is délivered to a police officer:

(a) the police officer must take the person into custody unless he or she has
reasonable grounds to believe that the person has not committed the
offence; and

(b) il the police officer refuses to take the person into custody — give
writien reasons for the refusal.

Division: 8 Plastic explosives

52 Plastics explosives offences

(13 A person must not manufacture unmarked plastic explosives, knowing that

they are unmarked.
¢
Maximum penalty: imprisoninent for 15 years.

{2} A person must not possess or transport unmarked plastic explosives,
knowing that they are unmarked.

Maximum penalty: imprisonment for 15 years.

{3) Subject to subsection {5), it is not an offence under subsections (1) or (2) ifi:
{ay (he person manufactures or holds ummarked plastic explosives in a
quantity approved in writing by Cabinet solely for use:
() in research, development or testing of new or modified
explosives; or
(ii} in training in explosives detection or in the development or
testing of explosives detection equipment; or
“iii) for forensic science purposes, or
(by unmarked piasi.  oxplosives are “istined to be, arl are
incorpuorated as, an integral part of duly autlwrised military devics in
Nauru within 3 years aftet the coming inte force of the Plastic
Explosives Convention in Nauru.
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{4) Itis not an offence under subsection (2) if the person possesses or transports
unmarked plastic explosives in a quantity approved in writing by Cabinet
solely for a use mentioned in subsection (3).

(5) If unmarked plastic explosives have been manufactured in, or imported into,

Navuiry before the commencement of this Act:

(a) if they are held by authorities performing military or police functions
and are not incorporated as an integral part of a military device, they
musl be destroyed; marked or rendered permanently ineffective within
15 years after the commencement of this Act; and

(b} if they are held by any other person, they must be destroyed, marked or

rendered permancntly  ineffective  within 3 years after the
commencement of this Act.

(6) A person must not import or export unmarked plastic. explosives.

Maximum penalty:  imprisonment for-15 years.

53  Power of entry

(1} An officer aunthorised in writing by the court mady, at all hours enter
premises where he or she has reasonable grounds to believe that cxplosives
are being manufactured, kept or stored and do any of the following:

(b} investigate and make inguiries on the premises o find out whether an
offence under section 49 is being committed;

{c) inspectany records, documents or equipment found on the premises;
(d) take copies of, or extracts from, the records or documents.

(2) A person must not:
{4) resist or obstruct an officer authorised for subsection (1) exercising the
powers mentioned in subsection (1}; or
(b} knowingly give false information in response o an inguiry under
subsection (1); or
(cy suppress any material information in response to an inquiry unde
subsection (). .

Maximum penally: imprisonment for § years,

Division 9 Terrorist bombing

54 Tefrorist bombing offences

(1) Subsection (2) applies 1o an action that is intended by a person:
{a) to cause death or serious bodily injury; or
(b} 10 cause exiensive damage 10 a place mentioned in paragraph {2} {a) or
(b), . Mcility mentioned . paragraph (2) (¢} ¢ @ system mentione” in
paragrerh (2 (d), *the dau age resulls in or s likaly o resultin majo:
cconomic loss.
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(2) The person must not unlawfully and intentionally deliver, place, discharge
or detonate an explosive or other lethal device in, into or against:

(@) a part of a building, land, street or waterway or other location that is
acceéssible or open to members of the public, whether continuously,
peticdically or occasicnally, including a commercial, business,
cultural, historical, educational, religious, governmental, entertainment,
recreational-or similar place; or

{b) a facility or conveyance that is used or occupied, in connection with his
or her official duties, by:

(i) a representative of any Government; or

y (i} the Head of State of any country; or

(iti)  the Prime Minister or a Minister of any country; or
(iv) a member of the legislature of any country; or

{v} ajudge of any country; or

(vi) an official or caployee of a Government or public authority or an
inter-governmental organtsation; or

{c) a facility, conveyance or instrumentality, whether public or privately
owned, that is used in or for a publicly available service, for the
transportation of persons or cargo; or

» {d) a publicly or privately owned facility providing or distributing scrvices
for the benefit of the public, such as water, energy, fuel or
communications.

TR b TR
£

Maximum penalty: imprisonment for life.

Part 7 Transnational organised crime

55 Participation inrorganised criminal group

+

(1) A person must not participate {whether as a member, associate mémbei or
prospective member} in an organised criminal group, knowing that it 1s an
orgamsed criminal group:

{(a) knowing that his or her participation contributes to the occurrence of
ckiminal activity; or

(b) recldess as to whether his or her parlicipation contributes to the
occurrence of criminal activity.

Maximum.penalty: imprisonment for 20 years.

{2} A group of people is capable of being an organised criminal group®for the
purposes of this section whether or not:

{(a) some of them are subcrdinates or employees of others; or

{b) only some of the people involved in it at a particolar ime are involved
it the | wning, srrangemen. «+ execujon at that e of ahy particular
gction, aciivity, of wansaction; or

{¢) ity membership changes from time to time.
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l ‘ 56 Corruption

(1) A person must not intentionally promise, offer or give to a public official,
directly or indirectly, an undue advantage, for the official or for another
person, for the official to act or refrain from acting in the exercise of his or
her official duties.

Maximum penalty: imprisonment for 5 years.

(2) A public official must not intentionally solicit or accept, directly or
indirectly, an undue advantage, for the official or for another person, for the
official to act or refrain from acting in the exercise of official duties,

Maximum penalty: imprisonment {or 5 years.

Part 8 People trafficking

57 Offence of trafficking in- persons

A person must not engage m trafflicking in a person or be invelved in the
arranging of trafficking in- a person, knowing that the person’s eniry into
Nauru or any other state is or was arranged by specified means,

Maximum penalty: imprisonment for 15 years.

58 Offence of trafficking in children

A person must not intentionally engage in trafficking in a person who is a
child or be invelved in the arranging of wafficking in a person who is a
child, regardless of whether the child’s entry into Nauru or any other state is
or was arranged by speeified means.

Maximum penalty: imprisonment for 15 years.

59 Exploitation of people not legalily entitled to work

LIS

(1) An cmployer who allows an unlawtul employee to undertake employment
in the employer’s scrvice must not take an action with the intention of
preventing or hindermg the employee fronu:

(a) leaving Nauru; or

(b) ascertaining or sceking that person’s entitlement under the law of
Nauru; or

(¢) disclosing to any person the circumstances of that person’s
employment by the employer. :

(2) Without limiting the generality of subsection (1), the following are
examples of actions of the kind mentioned in that subsection:

(a) taking or retaining possession or control of a person’s passport, any
dher travel or identi dogument, or trave, tichols;

(b)Y preveating or hindering a person from:
(i) having access to a telephone; or
{il) using a telephons; or
(iify using a telephone privately; or

i

viman




Coumter Terrorism and Transnational Organised Crime BilE 2004

Page - 34

.
d m

{(iv) lecaving premises; or
(v) leaving premises unaccompanied;

Meaximum penalty: imprisonment for 5 years.

60

61

62

63

Consent of trafficked person.

For sections 57 and 58 it is not a defence:
(a) that the trafficked person consented to the intended exploitation; or
(b) that the intended exploitation did not eceur.

Offence relating to fraudulent travel documents

A person must not knowingly, i order to obtain a material benefit:
{a) produce a fraudulent travel or identity document; or
(b) procures, provide or possess a {raudulent trave! or identity document.

Maximum penalty. imprisonment for 10 vears, -

Protection for trafficked persons

(1) A trafficked person is not liable to criminal prosecution for:

{a) the act of wafficking in persons or being a party to an offence of
trafficking in persous; or

(b) the person’s illegal entry into Nauru, in cennection with the act of
trafficking in person if Nauru'is the receiving country; or

(¢} the person’s period of unlawful residence in Nauru after being
trafficked, if Nauru is the receiving country; or ;

{d) the person’s procurement or possession of any fraudulent tra‘vei or
identity documents that the person obtained, or with which the person
was sug};‘xhed for_the purpose of eﬁtermg the receiving country in
connection with the act of trafficking in persons.

(2} Szﬁasecti{)ﬁ (1) does not prevent the removal of a teafficked person in
accordance with Immigration Act 1999,

Obligation on commercial-carriers

(1) A commercial carrier must not transport a persen into a receiving country if,
on enlry into the receiving country, the person does net have the travel
documents required for lawful entry into that country.

Maximum penalty: fine of $5,000.

(2) A commercial carrier is not guilty of an offence »nder subsection (1} if:

(a) (. =espmercial carrie. bl reasonable grtuand  to believe that din
docuugiils that the person has are the travel dovuments required fos
lawful entry of that person into the receiving country; or

(b) the person possessed the travel documents required for lawful entry
into the receiving country when that person boarded, or last boarded,
the means of transport to travel to the receiving country; or
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(c) entry into the receivix;,g country occurred only because of illness of or
injury to a person on board, emergency, stress of weather or eiher
circumstances beyond the cenimf of the commercial carrier.

(3) A commercial.carrier that is guiity of an offence under this section is liable
to pay the cosis of the person’s detention in, and removal from, the
receiving country.

Part 9 People smuggling

64 Offence of people smuggling

(1} A person must not, in order to obtain a material benefit, engage in people
smuggling either knowing or being reckless as to the fact that the entry of
the person being or to be smuggled into the country is illegal.

Maximum penalty: imprisonment for 15 ycars.

(2) Subsection (1) applies whether or not the person being smuggled enters or
arrives in the recelving country,

65 Offence to facilitate stay of an. unauthorised person

A person must wot knowingly facilitate the continued presence of an
unauthorised person in a receiving cousitry in order to obtain a material
benefit,

Maximum penalty: imprisonment for 15 years.

66 Offence related to fraudulent fravel oridentity documents

A person must not knowingly, in order to obtain a material benefit:
(ay produce a fraudulent travel or identily document; or
(b} procure, provide or possess a fraudulent travel or identity document.

Maximum penally: imprisonment for 15 years.

67 Aggravated offences

{1} A person commits an aggravated offence of any of the offences mentioned
in subsection (2} who commits that offence in [ or more of the following
circumstances:

(a) the unauthorised person is subjected to torture or o any other cruel,
inlhuman or degrading treatment (including exploitation);

(b) the life or safety of the persen being smuggled is, or is likely to bc
endangered

(2) «.ouvoffences are oitoraes against sections 04, 635 and 66.

Maximum penalty: imprisonment for 15 vears.




.

Counter Terrorism snd Transnational Organised Crime Bill 2004 Page - 36

68 Protection for smuggled-persons

(I} An unauthorised person is not liable to @rosecutmn for an offence under this
Part, by reason only of the fact that the person is the object of the following
conduct.

(a) people smuggling;
(b) when committed for the purpose of enabling people smuggling, an
offence under section 66;

(c) an offence under section 65.

(2) TFor the avoidance of doubt, nothing in subsection (1) prevents procecdings
being taken against an unauthorised person for an act or omission that
constitutes an offence under any other faw.

89 Obligation on commercial carriers

{1) A.commercial carrier must not transport a person into areceiving country if,
on entry into the receiving country, the person does not have the travel.
documents required for lawful entry into that country.

Maximum fine: 315,000

(2) A commercial carrier is not guilty of an offence under subsection (1) ift

{a} the commercial carrier had reasonable grounds to believe that the
documents that the person has arc the travel documents required for
lawful entry of that person into the receiving country; or

(b) the person possessed the travel documents required for lawful entry
into the receiving country when that person boarded, or last boarded,
the means of transport to travel to the recelving country; of .

{¢) entry into the receiving country occuited only because of illness of or
mjmy to a person on board, emergency, stress of weather or other
circumstances beyond the control of the commercial carrier.

(3) A commercial carrier that is g_mity of an offence under this section 1s liable
to pay 1he costs of the person’s detention in, and ren";ovai from, the
receiving country.

70 Boarding, search and detention of craft

{1) This section applies to a craft that is a ship, boat, or other maching or vessel
used or capable of being used fov the carriage of persons by water or over
waler, except {or a foreign warship.

(2) An Immigration and Customs Officer or Police Officer, may stop and board
the c¢raft within Nauru if the authorised officer has reasonable grounds to
believe the cralt:

1y s being used i, smmit an offence . sinst section 64; an
{by thecraftisin
(1) Nauru; or
(ii) the cortiguous zone of Nawu.
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(3) The Immigration and Customs Officer or Police Officer may, wi}eﬁ
reasonably necessary for the exercise of his or her functions in connection
with an offence against section 64:

(a)

(b)
(©
(d)

(&}
M

(g)

direct the craft to stay where it is, or direct it to be taken to a suitable
place in Nauru, for the purpose of search; and

search and detain the craft, anyone on it and anything on it; and
guestion any-person on board the craft; and

require the production of any documents relating to the craft or any
travel or identity documents of a person on the craft; and

take a copy of any documents produced; and

scize and detain anything found on the craft that appears to him or her
to be evidence of an offence against this Act; and

remain on the craft for such period as is reasonably necessary f{or the
purpose of boarding, searching and directing the crafi or carrying out
an investigation for an offence against section 64.

(4) 1f the craft fails to stop at the request of an authorised officer, the officer
may pursue it into international waters and take any action that is
reasonably necessary to stop the craft to enable it to be boarded (other than
in the territorial sea of another country).

(5} The authorised officer may require the person in charge of the crafi, a
member of the crew or any person on board to take any action that may be
dirccted by the officer for paragraph (3) (a).

{6} The person in charge of the craft must give any authorised” officer who
- remains on board -the craft proper and sufficient food and suitable
accommodation without charge.

(7) A person must comply with a direction of the authorised officer under
paragraph {3} (a}.

Maximum penalty: imprisonment for 15 years.

Part 10

71

General provisions

Jurisdiction

Proceedings may be brought for an offence under this Act:

(a)

(b

if the act or omission;
(i) 1is committed in Nauru; or
(ii) is committed on board a ship or aircraft registered in Nauru; or
(ift) is committed by a person who is-in Nauru; and
whether or not the ac¢t or omission constituling the offence s
conunitted in or oviside I+ wury; if the act ~r ondsion:
() 15 commitied b a citizen of Nauru ¢ a citizen 6f any country
© who is ordinarily resident in Naurw; or
iy is committed in order to compel the Government of Nauru to do
or abstain from doing any act; or

{iiiy is committed against a cifizen of Nauru; or
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73

74

75

(1)

(2}

(0

{2}

(1

2)

(33

Pege- 3B

(iv) is committed by a person who is, after the commission of the
offence, present in Nauru; or

(v) is intended to be committed in Nauru; or
(vi) originates in or transits Nauru.

Aiding, abetting etc commission of an offence

A person who aids, abets, counsels or procures the commission of an
offence under this Act by another person is taken to have committed the
offence and is punishable as if the offence had been committed by that
pErson.

A person does.not commit an offence under subsection (1} if, belore the
offence was committed, the person:

{a} terminated-the person’s invoivement; and
(b} took all reasonable sieps 1o prevent the commissionr of the offence.

incitement to commit an offence

A person who urges the commission of an offence under this Act comumits
an offence.

Maximun: penalty:  imprisonment for 20 years.

A person commits an offence under subsection (1) even if committing the
offence incited is impossible.

Conspiring to commit an offence

‘A person who conspires with another person; whether inside or outside
Nauru, 10 commit an olfence under this Act commits the offence of
conspiracy and is punishable as if the offence to which the congpiracy
relates had been committed.

A person 1s not guilty of conspiracy 10 commit an offence if, before the
taking of action under the agreement, the person:

(a) withdrew from the agreement; and
(b} took all reasonable steps to prevent the commission of the offence.

A person is not guilty of conspiracy to commit an offence if:

(&) all other parties to the agreement have been acquitted of the conspiracy
and a finding of guilt would be imconsistent with their acquittal; or

{b) the person is a person for whose benefit or protection the offence
exists.

Attempting to commit an offence

A person whe attempts to eomuniy @0 oflencé under v Acl connigifs an
offence nd’is punishable az 1T the ofience attempted had been comnu le

3

provided that the person’s conduct is more than wercly preparatory to Lae
commission of the offence.
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76 Liability of a company

(1) This Act applies to a company in the same way as it applies to an individual
and a company may be found guilty of any of the offences set out in this
Act, in addition to the liability of any person for the same offence.

(2) For an offence under this Act, the conduct or state of mind of an employee,
agent or officer of a company is taken to be attributed to the company if that
person is acting:

(a) within the scope of the person’s employment; or

(b) within the scope of the person’s actual or apparent authority; or

(c) with the consent or agreement (express or implied) of a director,
servant or agent of the company, and giving that consent is within the
aciual or apparent authority of the director, servant or agent,

(3) A reference in this section to the state of mind of a person includes the
person’s knowledge, intention, opinion, belief or purpose, and the person’s
reasons for that intention, opinion, belief or purpose.

77 Obligation to extradite or prosecuteé

If the Minister refuscs a request from another country to extradite a person,
and the extradition request relates to an act or omission which is an offence
in this Act or the Anli-Money Laundeéring. Act 2004, or the Proceeds of
Crime Act 2004, the Minister must submit the matter to Director of Public
Prosecutions for prosecution.

78 Consent of the Minister

(1) Proceedings for any offence under this Act, for which jurisdiction is
claimed under subparagraph 71 () (ii) for an offence committed on board
an airceraft while in flight, or a vessel, elsewhere than in or over Nauru or
for any other offence committed outside Nauru may only be instituted with
the consent of the Minister.

(2) Subsection (1) do not prevent the arrest, or the issue of a warrant for the
arrest, of any person for any offence, or the remanding in custody or on bail
of any person charged with any offence.

“t

79 Restricted grounds for refusal to extradite or provide mutual
assistance

(1} Despite anything in the Mutual Assistance in Criminal Matters Act 2004, an
offence under this or any other Act, where the act oy amission constituting.
the offence also constitutes a terrorist act, is taken, for the purposes of
extradition or mutual assistance, not to be:

(a) = offence of a politisal charscter or an offence conunected -with a
pol: -al offence or an of, nce fuspired by pol. cal:motives; or
(b) afiscal offence. -
(2) Despite anything in the Mutual Assistance in Criminal Matters Act 2004, no

request for mutual assistance in refation to an offence under this Act may be
declined solely on the basis of bank secrecy.

i “ 0 -
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Schedule 1 Counter terrorism conventions |
! I Convention on Offences and certain Other Acts committed on Board

L
Ll

10

Il

12

Aircraft done at Tokyo on 14 September 1963

Convention for the Suppression of Unlawful Seizure of Aircraft done at The
Hague on 16 December 1970

Convention for the Suppression of Unlawful Acts Against the Safety of
Civil Aviation, done at Montreal on 23 September 1971

Convention on the Prevention and Punishment of Crimes Against
Internationally Protecied Persons, including Diplomatic Agenis, adopted by
the General Assembly of the United Nations on 14 December 1973

International Convention against the taking of Hostages, adopted by the
General Assembly of the United Nations on 17 December 1979

Convention on the Physical Protection of Nuclear Material, done at Vignna
and New York on 3 March 1980

Protocol for the Suppression of Unlawful Acts of Violence at Airports
Serving International Civil Aviation, supplementary to the Convention for
the Suppression of Unlawful Acts against the Safety of Civil Aviation, done
at Montreal on 24 February 1988

Convention for the Suppression of Unlawful Acts against the Safety of
Maritime Navigation, done at the Rome on 10 March 1988

Protoco! for the Suppression of Unlawful Acts against the Safaity of Fixed
Platforms located on the Continental Shelf, done at Rome on 10 March
1988

Convention on the Marking of Plastic Explosives for tlie Purposes of
Detection; done at Montreal on ' March. 1991

International Convention for the Suppression of Terrorist Bombings,
adopted by the General Assemibly of the United Nations on 15 December
1997

International Convention for the Suppression of the Financing of Terrorism,
adopted by the General Assembly of the United Nations on 9 December
1999
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